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Abstract

“What do restorative justice facilitators in the criminal justice system in
Aotearoa/New Zealand consider to be effective practice?” is the question this
thesis seeks to answer. The research investigates how facilitators — the
lynchpins in a restorative justice process in the criminal justice system —
contribute to restoration of just relationships between adult victims, offenders
and their communities. It is an evaluation using an appreciative inquiry
methodology with a positive, face-to-face, storytelling approach congruent with
restorative justice practice, a practitioner/researcher position and Maori and
Pacific perspectives. Data was gathered from focus groups and interviews with

key informants.

The importance of facilitators in the restorative justice process is examined and
new links made between recognised practical facilitation skills, group facilitation
theory and restorative justice practice. Policies and actions of successive
governments of Aotearoa/New Zealand in the field of restorative justice in the

criminal justice system, 2000-2011 are also studied.

A thematic analysis of the data gathered, along with the theoretical information
discussed, demonstrates the complexity of facilitation in restorative justice
practice. Five crucial attributes of effective facilitators emerged: personal
presence; awareness of their own self and the wider community; a wide range

of facilitation skills; knowledge about restorative justice and where it fits in the

Xii



social and political context; and personal, collegial and organisational support.

Research participants suggest a number of policy changes which would
improve the effectiveness of facilitators in restorative justice. These include
adequate recognition of and funding for professional restorative justice practice;
training for effective facilitation appropriate to European, Maori and Pacific
perspectives; and an evaluation of the current state of restorative justice, as
well as the development of a plan for its systematic growth and promotion in the

criminal justice system.
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Glossary

Source: Ryan, P. (2012). The Raupo dictionary of modern Maori. Auckland:

Penguin.

Aotearoa

awhina

hapu
hohourongo
hongi

hui

iwi

kanohi ki te kanohi
karakia
kaupapa Maori
kawa

kete

kia ora
kohanga reo
korero

mana

manakitanga/manaatanga

Maori

marae
matauranga
mihi/mihimihi
Pakeha

tangi
tapu
tauiwi

tauiwi

whole of New Zealand, “Land of the long white
cloud”

helper

sub-tribe,

make peace, conciliate, reconcile
salute by pressing noses together
gather, meeting

race, tribe, people, nation
face-to-face, eye-to-eye
prayer-chant

Maori philosophy

protocol, ceremony

basket, kit, bag

a greeting/hello

preschool, language nest

talk

integrity, charisma, formal status, jurisdiction, power

rites, respect, generosity — cultural and social
responsibility

ordinary, native people

meeting place of whanau or iwi

knowledge

greeting

the Maori term for a person of predominantly
European descent

Maori funeral ceremony

sacred, forbidden

alien, heathen, foreigner

Non-Maori New Zealanders

Xiv



tikanga

te reo Maori

Te Tiriti o Waitangi
tupunaltipuna

utu

wairua

wananga

whakama

whakapapa

whanau(-tia)

Palagi

talanoa

custom, obligations, locally specific practices
Maori language and culture

The Treaty of Waitangi

ancestor, grandparent

revenge, cost, compensation

attitude, spirit or soul

learning, seminar, series of discussions

shy, embarrass, loss of mana, feel ignominious,
shame
recite genealogy, family tree, cultural identity

extended family

European/white person (used by pacific people)

storytelling without concealment

XV



Part One: Literature



Chapter 1: Introduction

Restorative justice, as practised in the adult criminal justice system in
Aotearoa/New Zealand, brings together the people at the centre of an offence.
In a conference led by a trained facilitator the victim(s), the offender(s) and their
communities are given an opportunity to address the facts and consequences of
the crime, taking into account both the material and the emotional factors
involved. Restorative justice aims to place the victim at the centre of the
process (unlike being on the periphery as in the criminal system) and the
primary participants meet face-to-face in a safe situation to recount their
perspective of the offence, and to work to repair the harm done by the
offending. “There is no legislative provision that defines what restorative justice
is or how the conference should be conducted. Rather the process is based on
a set of principles which include: voluntariness, accountability, emotional and

physical safety and appropriateness” (Ministry of Justice, 2010, p. 2).
Tania, a facilitator and a focus group participant in this research, explained:
In the normal criminal justice system, offenders never actually have to face

the reality of what they've done - they only get to face the consequences

of what they've done but not the human touch. Not everything that

T Aotearoa/New Zealand is located in the south-west pacific with a population of approximately
4,500,000. It has two main islands, the North Island and the South Island. The official languages
are English, Maori and Signing. Aotearoa is the Maori term for this country. The Treaty of
Waitangi, Te Tiriti 0 Waitangi, signed in 1840 is the founding document of Aotearoa/New
Zealand, in which Maori accepted British sovereignty in exchange for various guarantees of
protection. Its principles have been incorporated into much legislation.

2



happens behind that — not the emotions that happen from what they've
done to somebody else. When you put a human face to something, it
becomes more difficult to do that act again, whereas when all you face is
the consequence, you just decide whether you're going to risk having the

consequences again.

Why research restorative justice?

Restorative justice works! It achieves its goal of restoration in the criminal
justice area as well as in some civil justice cases, in education institutions and
in community situations. But why does it succeed? What factors contribute to a
restorative justice process that is just, or fair, for all parties involved and
restores the participants and their communities, as far as possible, to their pre-

offence state?

¢ |s it mainly the process itself, or mostly the facilitation of the process?

¢ |s it an equal contribution of process and people?

e Can the restorative justice process work in spite of the facilitator, or can a
facilitator achieve an equally just and restorative outcome without using
an accredited restorative justice process?

e Can a restorative justice process be unjust and non-restorative and re-
victimise the victim and harm the offender and their community? If so,
what leads to such an outcome?

e Are there aspects of the restorative justice process used in this country
that require further development?

¢ Are there voids in the process that need to be addressed?

e What impact does public policy have on facilitators?

Such questions have not been researched from a facilitator perspective in the

criminal justice system in Aotearoa/New Zealand and, as a restorative justice



facilitator of seven years’ experience, | wanted to do this, not just for my own
enlightenment but, potentially, for the benefit of the restorative justice

community as well.

Previous doctoral research with an emphasis on adult restorative justice in
Aotearoa/ New Zealand has been in the area of child sexual abuse (Julich,
2001) and intimate partner violence (Hayden, 2010). Masters studies relevant to
restorative justice with adults have discussed: Maori2 and restorative justice
(Fraser, 2005); Victims, restorative justice and the New Zealand family group
conference? (Ellis, 2000); Mediation concepts and their relevance to restorative

justice processes (Wright, 1998).4

Aotearoa/New Zealand has been well regarded in the field of restorative justice
and frequently affirmed by prominent writers (for example: Johnstone, 2003;
McLaughlin, Fergusson, Hughes, & Westmarland, 2003; Roche, 2003; Sullivan
& Tifft, 2005; Zehr & Toews, 2003). The passage of the Children, Young
Persons and Their Families Act 1989, and the Sentencing Act 2002, the Parole
Act 2002 and the Victims’ Rights Act 2002, put Aotearoa/New Zealand in a
leading role in the development of restorative justice. Indeed, McLaughlin et al.
(2003), claimed, along with others, that “family group conferencing originated in

New Zealand” (p. 70).

2 Maori are the indigenous people of Aotearoa/New Zealand.
3 This refers to a family-centred model used with offenders appearing in the Youth Court.
4 Mediation is a major debate for some restorative justice practitioners, which is not reviewed
because my focus is on researching effective facilitation.
4



The public policy framework for restorative justice in Aotearoa/New
Zealand

Restorative justice for adults in the criminal justice system is administered by
the Ministry of Justice, a government department which initiates and monitors
laws that make provision for restorative justice, and manages the District Courts
where restorative justice is practised (Ministry of Justice, 2011b). The Ministry
also holds ultimate responsibility for matters concerning restorative justice —
funding, training, accreditation and accountability — although consultation about
these matters occurs with Restorative Justice Aotearoas (Restorative Justice
Aotearoa, 2011). Major structural changes made by the Ministry of Justice in
2009 were the background to this research and had a major impact on

facilitators involved.&

The restorative justice process

Most people want a fair and reasonable relationship with other people and are
prepared to work at achieving that connection. | reached this conclusion during
25 years of working with couples in my marital counselling practice, where |
observed people entering into new partnerships despite previous negative
experiences of relationships. Similarly, apprehensive offenders appear to be
motivated by a desire to restore relationships when they volunteer to face the

person they have offended against, and damaged victims accept an invitation to

5 Restorative Justice Aotearoa (RJA) is the primary professional association for restorative
practitioners and agencies in New Zealand.
6 Current national delivery of restorative justice services is discussed fully on p. 188.
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meet with the person who harmed them.

In restorative justice conferences, victims normally display considerable
graciousness in agreeing to outcomes that have the potential to assist their
offender to reform. On their part, offenders explain why they acted as they did,
demonstrate their remorse, and attempt to repair the harm they have done to
their victim. In the process, broken relationships begin to be restored. The
willingness of human beings to co-operate and assist each other when given an

opportunity is amazing.

Restorative justice purpose

Restorative justice is a process intended to be voluntary, safe, private, direct,
truthful, and respectful for all the parties involved. A combination of restorative
justice principles” and process can allow victim(s) and offender(s) and their
communities to move on, mentally and emotionally, from the state they were in
at the time of the offence to a more restored state. Crime has a negative impact
on the wider community, not just on the immediate participants, so when the
material damage, fear and emotional distress caused by the offending is
resolved for the individuals concerned, and the trauma taken out of their

community, it can contribute to healing for the whole society.

Healing for the victim is a prime aim of the restorative justice process. But for a

victim to gain full benefit from the restorative justice process, the offender has to

7 Discussed in Chapter 2, p.22.



participate fully in it, and move on from the state they were in at the time of the
offence. When a victim witnesses the shift, through seeing an offender’s
remorse, and feels that their apology is sincere, the victim can then accept
offers to repair the harm done to them. As well as victims having the opportunity
to have their story heard by their offender, victims have input into their
offender’s sentencing process through the report of the restorative justice
conference, which the Senfencing Act 2002 requires the judge to read before
sentence is passed. The victim also has a chance to ask for any reparation that
they deem will help them move on in life. Further, the victim is given information
about the sentence handed down to an offender — this does not normally
happen in the criminal justice system. Thus, the victim has a personal interest in
the offender’s sentence and the actions that follow and the offender knows the

victim has this interest.

Some members of the public — and professionals working with offenders —
consider the restorative justice process to be a soft option for the offender.
However, offenders report? that facing the person they have wronged is more
demanding than standing in court, saying nothing before a judge who has not
been personally involved in the case. Indeed, a restorative justice process may
result in an offender being given the same, or an even harsher sentence, than

they would have been given otherwise.'® Offenders are informed that this might

8 Sentencing Act 2002, s8, s10. See p. 445.
9 See p.266.

10 Practitioner conversations at RJA Conference, 2005.
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happen, so are prepared for it. Yet, going through a restorative justice process
gives the offender an opportunity to make an apology and hear the victim’s
response. The sentence may be the same, but the offender’s emotional state is

usually improved, and they have an opportunity to move on from their offending.

Enabling people to move forward from their present state is a fundamental
principle of the education and counselling work in which | have been involved.
Society expects the criminal justice system to rehabilitate offenders and
produce reformed persons at the end of their sentence. Recidivism figures?
indicate this is not always the case. By contrast, a restorative justice process
has the potential to have a positive life-changing effect on offenders as well as
their victims. This thesis is a contribution to the continuing development of this

process in Aotearoa/New Zealand.

Why research facilitators?

In this thesis, a facilitator is a person who helps a group achieve its purpose,
using their own unique style to set up the working environment, manage the
dynamics of the group and encourage group members to work together.
Facilitators are vital components in a restorative justice process. It is my opinion

that victims and offenders would conduct restorative processes by themselves if

11 “Across the entire sample of offenders released from New Zealand prisons in 2002/03, 49
percent were convicted of a new offence and were returned to prison at least once during the
48-months follow-up period” (Nadesu, 2008, p. 1).
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they could, but generally they cannot,'2 which is why a structured process
involving facilitators is necessary. Because facilitators are so significant in the
restorative justice process, it is crucial that they are effective in their work.
Barton (2003) claimed that restoration for the participants in a restorative justice
process “in terms of reported and visible signs of closure, satisfaction,
emotional conciliation and healing — is directly related to the facilitator’s

competence in preparing and running a restorative justice meeting” (p. 44).

The New Zealand court-referred restorative justice pilot: Evaluation (Crime and
Justice Research Centre and Triggs, 2005)'3, states that dissatisfaction with
issues related to restorative justice conferences “could be addressed with
improved practice” (p. 252). Souza and Dhami (2007) claimed that “given the
important role that facilitators play in RJ'* programmes, there is surprisingly
limited research on how they contribute to the RJ process” (p. 58). Indeed, there
has not been any research conducted in Aotearoa/New Zealand about the
effectiveness of restorative justice facilitators. Maxwell and Morris Maxwell
(1993), pioneered work on evaluation but focused on the family group

conference which is not central to this work.

Restorative Justice Aotearoa

Restorative Justice Aotearoa is the primary professional association for

2 Twenty-five years’ experience as a Family Court Counsellor assisting couples with restoration
of their relationships leads me to make this statement.
3 The restorative justice pilot involved adult offenders.
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restorative practitioners's and agencies in New Zealand and welcomes all

restorative practices, practitioners and providers as members.16

When the restorative justice pilot in the criminal justice system was set up in
2001, it established a series of autonomous provider groups, working to develop
competent restorative justice facilitators. Provider groups were administrative
and professional support units which “manage the performance of facilitators to
ensure they meet ethical and supervision requirements. They appoint the most
appropriate facilitators for the particular victim and offender for each case”
(Ministry of Justice, 2005b, p. 7). Each provider group is related to the Ministry
of Justice but usually, because of geographical distance, not to each other. The
Ministry recognised the benefit of having restorative justice practitioners confer,
and assisted with organising annual national conferences where practitioners

exchanged experiences and learned from each other.

The next step for practitioners was the formation of a nationwide organisation,
and the restorative justice conference in 2003 “concluded with a discussion on
developing national standards and forming a national body” (Department for
Courts, 2003b, p. 2). In 2005, Restorative Justice Aotearoa became an
incorporated society, following consultation with groups providing restorative

justice.

5 The term “practitioner” includes facilitators and others who work in restorative justice in a non-
facilitating role.
6 www.rja.org.nz.
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About 36 groups, throughout Aotearoa/New Zealand, using restorative justice
processes, were affiliated to Restorative Justice Aotearoa in 2011 (Restorative
Justice Aotearoa, 2011). The Ministry of Justice assisted with funding

Restorative Justice Aotearoa and their national conferences.'”

About the researcher

| began working in the field of restorative justice in 1998 as supervisor for Anne
Hayden, a member of Te Oritenga Restorative Justice Group. Then | trained as

a facilitator in the Ministry of Justice restorative justice pilot in 2001.

The role | take in the restorative justice process uses the training, skills and
experience | have acquired. My background includes primary school teaching,
personal and couple counselling, voluntary community work and being a wife,
mother, mother-in-law and grandmother. All this has added practical skills to my
basket of knowledge. | assess a theory from a pragmatic viewpoint and search
for its practical application. | endorse the words attributed to Einstein: “Not
everything that can be counted counts. And not everything that counts can be
counted”.’® For me, the intangible and unquantifiable aspects of life are often

the most important.

The criminal justice system had not been a particular interest of mine. However,

17 In the 2009/2010 financial year, $178,440 of Restorative Justice Aotearoa income was from
Ministry of Justice, with $8,823 from fees and interest.

18 http://www.alberteinsteinsite.com/quotes/einsteinquotes.html
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when | was introduced to restorative justice, my interest was piqued because its
process seemed to offer:
e fairness and equality for victims otherwise ignored by the court system

e an opportunity for the repair of harm

¢ healing for victims, offenders and their communities.

As well as living in rural, urban and metropolitan areas in Aotearoa/New
Zealand, | lived for a year in the United Kingdom, which gave me a comparison
of cultures. This enabled me to see that as a Pakeha' New Zealander, | have a
culture — and what it is. Previous academic studies - in education, theology and
counselling and also working in Kohanga Reo (language nest) and bicultural
education — have enlarged my knowledge and understanding of other cultures
and are some of the influences which have shaped my view of the world. These
insights have added to my effectiveness as a restorative justice facilitator and

researcher.

Outline of the thesis

This research studied what restorative justice facilitators working in the criminal

justice system in Aotearoa/New Zealand considered to be effective practice.

The results of the study are presented in four parts. Part One comprises a

19 Pakeha is the Maori term for a person of predominantly European descent who lives in
Aotearoa/New Zealand. In this thesis a translation of Maori words will be given in brackets or in

a footnote when first used. A glossary of Maori words and concepts is included on p. xiv.
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literature review with three chapters which introduce the research and present

the theoretical background of restorative justice, facilitation, and effectiveness.

Part Two has two chapters. One describes the methodology for the study
including appreciative inquiry, Maori and Pacific research and reflexivity. In the
other chapter the methods used for the data collection are discussed:
participant observation, interview theory, focus group theory, research process,

fieldwork and the critical lens used in the data analysis process.

Part Three is the research section where the data is presented. In seven
chapters the public policy regarding restorative justice and the themes that
emerged from the facilitators’ discussions — presence, awareness, skill,

knowledge and support — are analysed.

Part Four discusses the conclusions drawn from the data analysis and
addresses the implications of the research for policy and practice. Areas for

further research are listed.

Finally, the bibliographical references and the appendices are presented.

Summary

This chapter introduced the research project and the questions to be
addressed. Restorative justice purpose and process and the reasons for
studying facilitators were discussed. The public policy framework of restorative
justice in Aotearoa/New Zealand was outlined and the development of

Restorative Justice Aotearoa sketched. The background of the researcher and
13



an outline of the thesis were presented.

Chapter 2 will discuss restorative justice, facilitation and effectiveness which are

the theoretical perspectives in this research.
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Chapter 2: Restorative justice and facilitation

In this chapter | discuss the theoretical perspectives of restorative justice and
facilitation that underpin this research and outline the theory and early
development of restorative justice. However, restorative justice is the foundation
for this research and threads its way throughout the whole thesis, being
discussed in the survey of the literature, the research environment, the
theoretical perspectives, the methodology, and methods, the data analysis and
conclusions. When it was available, material written by New Zealand and
Australian authors with an antipodean perspective was used in preference to

that from other cultures.

Restorative justice

In this research, “restorative justice” denotes a specific process, with clearly
defined elements and principles, which is linked to the international community
of people involved in this work. It is not to be confused with the variety of

processes and encounters that use the term indiscriminately.

Definitions of restorative justice

Zehr (2002) offered the following working definition of restorative justice:
“Restorative justice is a process to involve, to the extent possible, those who
have a stake in a specific offense and to collectively identify and address
harms, needs, and obligations, in order to heal and to put things as right as

possible” (p. 37). Zehr considered there was no consensus on a definition of
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restorative justice, and he was reluctant to confine the process in a rigid
statement of meaning, hence a working definition. Marshall (2003) claimed a
“‘commonly accepted definition used internationally is: Resforative justice is a
process whereby parties with a stake in a specific offence resolve collectively

how to deal with the aftermath of the offence and its implications for the future”

(p. 28).

In New Zealand, Father Jim Consedine (1995) stated that restorative justice is a
people-centred process in which the restoration of the victim, ideally to their pre-
incident state, is more important than punishment of the offender. Judge
McElrea defined the process as “essentially a community-based model that
encourages the acceptance of responsibility by all concerned and draws on the
strength of the community to restore peace” (Department for Courts, 20033,

p. 22).

Zehr (1990) stated that restorative justice was a way of looking at wrong-doing
and justice based on the concept that “crime is a violation of people and
relationships” ( p. 181). He considered that such violation creates obligations on
the part of the person who commits the crime, and that their major obligation is
to put right the wrongs they have created. Zehr also stated that the central focus
in restorative justice is victim needs and offender responsibilities so both must
be addressed for a restorative outcome — even though victim needs do not
necessarily create a corresponding responsibility on the part of the offender.

Zehr also advocated involving the affected community in the effort to put things

16



right.

Elements of restorative justice
Thus, for the label “restorative justice” to be used accurately, all five of the
following elements need to be involved in the process:
e harm or injustice has been done by one party and experienced by
another
e the person who has been harmed (the victim) is given a voice in the
resolution process
e the person who has done the harm (the offender) takes responsibility for
their actions and is given a voice
e the communities of the offender and the victim are involved in the
restoration process
e decisions are made collectively by the offender, the victim and their

communities to — as far as possible — heal the hurt or injustice that has

been experienced, restore relationships and move on.

A variety of restorative justice processes can be used to achieve resolution, but
this research focused on face-to-face restorative justice conferences between
an adult offender and a victim, along with their support people, preceded by

separate pre-conference meetings

It is important to note that restorative justice can, like any process, be open to
distortion. Critics argue that the emphasis on the offender in restorative justice
is problematic in a supposedly victim-centred process and that restorative
justice can be detrimental to women when practitioners work within a patriarchal

cultural situation.
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Restorative justice development

Restorative justice is not new. Weitekamp (2003) traced the history of forms of
conflict resolution and claimed that, in acephalous societies, before formal legal
systems developed, restorative forms of justice were the preferred method for
resolving troublesome incidents, because they enabled victim(s) and offender(s)
and their communities to deal expeditiously with the matter, resume normal
relations and continue their daily lives. He stated: “The historical origin of
restorative justice has existed since humans began forming communities”

(p. 113). Indigenous peoples claim restorative justice-oriented processes as

part of their history (Johnstone, 2003; Sullivan & Tifft, 2005).

The emergence of restorative justice since the 1970s has, according to Toews
and Zehr (2003), been a challenge to “the assumptions of the dominant criminal
justice system” (p. 257). Roche (2003), writing of the rise of restorative justice,
claimed that it captured the imagination of many interested in reform of the
criminal justice system in the 1990s, and that programmes using a restorative
justice process bringing together victims, offenders and their communities have
now been established across the world. He cited the hundreds of programmes
operating in the United States, Canada and Europe, noting that New Zealand
and Australia’s programmes are well-established, and that the list of other
countries which are in the process of developing them is long and growing. He
claimed: “One of the prominent features of restorative justice is its ability to

command political support from a wide range of political camps” (p. 7).
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In their discussion of the emergence of restorative justice, Sullivan and Tifft
(2005) said it was applicable not just in personal situations, but also for groups
within countries. A well-known example is the Truth and Reconciliation
Commission in Africa, established in 1996. In Northern Ireland it has been
demonstrated that “community-based restorative justice projects can become a
far more effective venue for responding to harms than comparable projects
administered by the state” (p. 18). Umbreit, Bradshaw and Coates (2003)
claimed that “restorative justice theory is having an increasing impact upon
communities, and even entire justice systems, throughout North America,
Europe and the South Pacific” (p. 123). This claim has been reinforced by the
development in 2000 of the United Nations Economic and Social Council’s
“Basic principles on the use of restorative justice programmes in criminal
matters” (Johnstone, 2003, p. 485) that required member states to have

restorative justice legislation in place by 2006.

According to Marshall (1996), some commentators suggested that practice
came first in the development of restorative justice, then the theory emerged
which informed the practice, and so the cycle has continued. Daly and
Immarigeon (1998) listed the following areas of theoretical work underpinning
restorative justice:

e informal and community justice

e abolitionism

e reintegrative shaming

e psychological theories
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o feminist theories of justice
e peacemaking criminology
e philosophical theories

e religious and spiritual theories (pp. 27-28).

My study fits into this developmental cycle and evaluates established facilitator
practice by examining theories of the facilitator role, of facilitation and of group

skills.

Facilitators

Restorative justice processes and practices have been detailed and critiqued by
a number of theorists (Roche, 2003). When issues are discussed, the role and
practice of the facilitator is often implicit as, for example, in Goodey’s (2005)
discussion of victim issues, where the role of the facilitator and their influence
and effectiveness were not discussed as a separate topic. Here Goodey
assumed that facilitators have knowledge and experience of the points she
raised as they work with victims. Roche (2003) also examined the accountability

of restorative justice itself, but not of its facilitators.

Restorative justice theorists have focused on discussing principles and process

rather than facilitators. However, such issues as:

¢ the position of facilitators in the process (Roche, 2003)

e what they should do (Hayden, 2001; United Nations Economic and
Social Council, 2000)

e what training they should be given (Ministry of Justice, 2008b)

e and the issues they should be aware of (Sivasubramaniam & Goodman-
Delanhunty, 2006)
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do arise in the discussions. But these writings are about how facilitators should

act, not an assessment of what they do.

The role of facilitators has been touched on by other authors, but only briefly.
Bowen, Boyack, and Marshall (2004) made some assessment of facilitator
practice, and Dyck (2004) asked whether facilitators were practising what they
preach. Sherman, Strang, and Woods (2003) expressed concern about the lack
of consistency and the variability in practice, and discussed the influence of

facilitators on the outcomes of the restorative justice process.

Facilitators are essential to the restorative justice process and its outcomes.
Benjamin Franklin’s analysis seems pertinent: “Even when the shipdesign [sic]
held constant, the performance of the ship varies widely depending on the
details of how a ship captain sails it” (cited in Weitekamp & Kerner, 2003,

p. 230). The focus of restorative justice theorists so far has appeared to be on
the design of principles and practice rather than assessment of the

effectiveness of facilitators. My study seeks to begin to redress this imbalance.

Restorative justice in Aotearoa/New Zealand

Restorative justice is not a new concept in Aotearoa/New Zealand, where Maori
traditionally addressed justice issues on the marae (meeting place) with whanau
(family group) support. The history of restorative justice in Aotearoa/New

Zealand will be discussed in Chapter 6: Public policy, p.173.
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Restorative justice principles

Restorative justice processes in New Zealand are based on carefully developed

guiding principles. They are listed here in abbreviated form:

¢ all human beings have dignity and worth

e crime is injury and creates an obligation on the part of the offender to
make things right

e crime hurts not just the individuals involved (including the offender) but
also their communities

e all parties affected should be given an opportunity to respond to the
crime

e the restorative justice process is centred on the victim, who chooses how
they will participate in the process and what outcomes might repair the
harm done to them

¢ the offender is given an opportunity to be accountable for their offending
i.e. to accept responsibility for what they have done and to attempt to
repair the harm caused by their actions

e the primary purpose of restorative justice is repairing the harm and
rebuilding the relationships damaged by the offending

¢ the results of the process are measured by how much repair was done
rather than how much punishment was inflicted

e ‘“the restorative justice process is respectful of age, abilities, sexual
orientation, family status and diverse cultures and backgrounds —
whether racial, ethnic, geographic, religious, economic, or other — and all

are given equal protection in due process” (Department for Courts, 2002,
p. 16).

Restorative justice process

Restorative justice facilitators working within the court-referred section of the
Ministry of Justice in Aotearoa/New Zealand base their work on the Ministry of

Justice (2008b) definition: “Restorative justice is — a process where parties with
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a stake in a specific offence come together in a conference, to talk about the
effects of the offence and to agree how those effects could be overcome or
reduced” (p. 5). This process provides an opportunity for the offender to
apologise for their actions and make amends to the victim. Outcomes of the
restorative justice process may include financial reparation, community service,
an apology and/or a specific action by the offender in response to a request

from the victim.

Facilitators participating in the research reported that restorative justice
conferences achieved most, if not all, of the conference aims. Conferences that
‘failed’2° were not discussed by research participants and this may have been
because facilitators did not recognise when a conference failed, or they did not
admit to such failures.2® However, the positive results achieved in court-referred
restorative justice conferences may come about because in the process prior to
the conferences factors that might contribute to a failed conference are filtered

out. These include:

¢ the offender has already pleaded guilty to the offence

e ajudge has considered the case appropriate to be referred for a
restorative justice process

e the court Victim Adviser has gained permission from the victim to give

their details to the facilitators

20 There does not yet appear to be a clear definition of what a ‘successful’ conference is and
what a ‘failed’ conference is. Each of the participants — victims, offenders and facilitators might
have a different view about how well or badly the conference went, making definition difficult.
21 Cases that are referred by the court but do not go to a conference because the victim or the
offender choose not to do so, are not deemed to be ‘failed’ conferences.
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¢ the victim and the offender have chosen to participate in the conference

¢ the victim, the offender and their support people have participated in a
pre-conference process, are informed of what a conference involves and
have considered what they want from it, as well as their contribution to it

e the facilitators have assessed all conference participants as being
capable of and appropriate for participating in a face-to-face conference

¢ the facilitators are aware of the possibility of the conference process
being manipulated by participants for their own purposes and so they
guard against it

¢ the conference allows for, and encourages, the victim and the offender to

use the process to achieve the aims they brought to the conference.

That is, an effective restorative justice conference is not only the result of
careful planning, but of optimising the circumstances under which it will take

place.

Shame

Shame is an important issue in restorative justice literature (Barton, 2003;
Braithwaite, 2000). Monte (1999) in his theory of the development of
personality, wrote: “Shame supposes that one is completely exposed and
conscious of being looked at: in one word, self-conscious. One is visible and not
yet ready to be visible . . .” (p. 391). In Aotearoa/New Zealand, restorative
justice facilitators deal with two different concepts of shame. One is the
individual approach of Pakeha/European people and the other the collective
culture of Maori and Pacific people. Individual shame is “a feeling of distress or
humiliation caused by consciousness of the guilt or folly of oneself or an

associate” (Deverson & Kennedy, 2005, p. 1035). In a collective culture the
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shame of the offence belongs to the whole family, not the individual.22

Shame, in restorative justice, is not the result of deep violation by another
person — as for instance in sexual abuse — but a mixture of the offender's guilt
which is the result of their own actions, of being embarrassed by others knowing
of the guilt-inducing action and fear of the consequences from the action. These
may lead to “a capacity for experiencing this feeling, esp. [sic] as imposing a

restraint on behaviour” (Deverson & Kennedy, 2005, p. 1035).

Braithwaite (1989) has suggested that shame can either help prevent criminal
activity or exacerbate it. In discussing shame and rage, Retzinger (1991),
claimed that shame precedes anger, with anger being the reaction to the real or

perceived rejection experienced by the angry person.

Braithwaite (1989) makes a clear distinction between shaming that leads to
stigmatisation, thereby confirming a deviant status, and reintegrative shaming.
He stated: “Shaming that is reintegrative, that shames while maintaining bonds
of respect or love, that sharply terminates disapproval with forgiveness, instead
of amplifying deviance by progressively casting the deviant out” (p. 12) can

prevent recidivism.

However, as Donna Coker pointed out:

Reintegrative shaming requires that private individuals agree with and

22 This is illustrated in Chapter 8 p. 241.
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support the moral norms reflected in the penal laws (Braithwaite, 1989). It
also requires that private individuals (implicitly, at least) acknowledge the
moral authority of the state to create and enforce those norms (cited in
Strang & Braithwaite, 2002, p. 138).

Some offenders do not recognise the moral norms reflected in the laws of the

State, nor its authority to make and enforce the laws based on those norms.

Barton (2003) took an opposing view to Braithwaite. He reframed shame as
‘empowerment” and “disempowerment” for both victim and offender. He saw
that offenders were also disempowered by the criminal justice system and
argued that “offender disempowerment was the greatest obstacle preventing
them from putting things right with victims” (p. vi). Barton believed that the
empowerment of all the stakeholders in the restorative justice process was

necessary to attain restoration, and that it was possible with effective facilitation.

The above discussion is predicated on a personal, individual concept of
shame.?3 In Aotearoa/New Zealand Maori and Pacific?* people focus on
collective shame — the whole whanau or family is shamed by the offending.
Doing wrong does not in itself necessarily cause an offender to experience
shame, but, having other people who are important to them — such as
members of their community — knowing they have done wrong usually

does impact on them.

23 My reflections, as a reflexive researcher, will be presented in italics in a freestanding block of
text throughout this thesis.
24 Not all Pacific people living in Aotearoa/New Zealand are immigrants. In 2006 6.9% of the
total population identified as Pacific peoples and more than 60% of the people who define
themselves as part of the Pacific community were born in New Zealand.
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Facilitation and facilitators

In this section, | define facilitation and facilitators and outline a theoretical
rationale to support restorative justice facilitation. | discuss co-facilitation, ethical
values, creation of a facilitator style and practical issues for facilitators. In this
research, | make new links for restorative justice between recognised practical
facilitation skills and group facilitation theory. Both are important foundations for

effective facilitators.

Facilitation is a complex and skilled process, and facilitators need to base their
facilitation practice on a sound rationale. They also need to have a broad range

of facilitation skills in order to work with group participants.

Facilitation is an ancient art; it had a place in spiritual and monastic
traditions in the form of guides, spiritual masters and spiritual directors
where it still flourishes. Facilitation is found in many forms of experiential
and practical learning. . . . In the 20th century facilitation re-emerged within
progressive or radical education and expanded through the ‘new’
psychotherapeutic fields such as Gestalt, psychodrama, therapeutic art
and dance and other humanistic personal development approaches
(Gregory, 2002, p. 79).

Facilitation is now also employed in many other situations. Kitson, Harvey, and
McCormack (1998) claimed: “Facilitation has been applied in different fields and
disciplines, both within and outside health care, including education,
counselling, management, practice development, health promotion, action
research, clinical supervision, quality improvement and audit” (p. 152). The

restorative justice process can be added to the list of situations in which
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facilitation is a key component.

Hunter, Thorpe, Brown, and Bailey (2007) acknowledged that group facilitation
has a rich history and many influences — including Maori and other indigenous
people. However, the literature discussed in this chapter is predominantly from

a Western perspective.?

The New Zealand Oxford Dictionary has identified that the word “facilitate”
comes from the Latin /acilis, and has defined it as to “make easy or less difficult
or more easily achieved” (Deverson & Kennedy, 2005). The aim of facilitation is
to enable those who are being facilitated to achieve their purpose as smoothly
and productively as possible in a consensus style. Although facilitation aims to
make the process easier for group participants, being the facilitator is not
effortless. Thomas and Pyser (2008) wrote: “The proliferation of literature that
promotes stand-alone technical facilitator education ‘dumbs down’ the real
complexity and challenge of facilitating groups and does not accurately depict
what is required to facilitate effectively” (p. 13). It is this complexity and

challenge that | have attempted to outline here.

In effective facilitation, the facilitator intentionally shares power with the
participants in a co-operative manner, rather than having power over them in an

autocratic way. Hunter, Bailey, and Taylor (1999) claimed that:

25 The issues of facilitation with multicultural groups are discussed on p. 248.
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Power and control issues lie at the heart of facilitation. . . . Facilitation is
about releasing the group wisdom, and to do this requires every person in
the group to be fully empowered and participating. Personal power and

power with others is essential for a powerful group (p. 53).

Carl Rogers (as cited in O'Hara, 1989), a pioneer of facilitation, described the

facilitation role:

e The facilitator is genuinely free of a desire to impose ready-made truths
or to control the outcome.

e The facilitator has skills in helping people engage in genuine dialogue.

e The facilitator respects the capacity of the group to discover the nature of
their own problems and has the skills to help people to express that
capacity.

e Arespectful hearing is given to all attitudes and feelings, no matter how
“‘extreme” or “unrealistic”.

e The members of a group are permitted to choose, collectively and
individually, their own processes and work towards their own goals
(pp. 14-15).

Hunter et al (2007) argued that: “Facilitation starts from the premise that every
person has an equal right to speak and participate in dialogue and
decisionmaking” (p. 21). Gregory (2002) claimed that the art of facilitation is in
“drawing out the wisdom already embedded and lying dormant in the psyche of
the learner” (p. 80).

This claim fits with my own practice. When | am working with a group, |
operate on the principle that the knowledge needed by group members is
already present and my task as facilitator is to assist the knowledge to

emerge in a way that the members can use.
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Facilitators

Hunter (1999) defined a facilitator as a “process guide who works with a group
to assist it to achieve its self-defining purpose” (p. 118), while Gregory (2002)
noted: “Facilitators are people with the skills to create conditions within which
other human beings can, so far as possible, select and direct their own learning
and development® (p. 80). Heron (1999) claimed that the role of the facilitator is
to manage the dynamics of the group, particularly the feeling and emotion in the
group’s life. Hunter et al (2007) stated: “A facilitator intervenes to protect the
group process and keep the group on track to fulfil its task” (p. 69). McCain and
Tobey (2007) argued that a facilitator has many roles — as leader of the group,
manager of the agenda, role model for positive behaviours, content expert and
consultant. However, for a facilitator to be effective they need to be competent
in the three major areas of knowledge, skills, and behaviour. Facilitators do not

involve themselves in the group deliberations.

Gregory (2002) added the perspective that “facilitation can be explored in terms
of both being and doing — what the facilitator ‘is’ and what the facilitator ‘does’ or
the passive and active aspects of presence and performance” (pp. 82-83).
“Presence” is who facilitators are and “performance” is what they do, with
presence and performance being intertwined and interdependent. Competence

in both aspects is necessary for effective facilitation.

Facilitators are the lynchpins in restorative justice — they keep the restorative

justice process moving. Facilitators begin the process when they invite
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participants to a pre-conference meeting and continue it by enabling victims and
offenders to work towards restoring their fractured relationship. Hitherto,
restorative justice facilitators have been trained in practical skills, but not in

group theory.

A restorative justice facilitator, then, has the task of assisting a group to achieve
its purpose. Facilitators do this by using their unique style to set up the working
environment and manage the dynamics of the group to encourage group

members to work together towards their goal.

Co-facilitation

In many restorative justice cases in the criminal justice system, the role of
facilitator is shared between two or more people, and is termed co-facilitation.
Co-facilitation is “a relationship between two or more people working with a
group fo facilitate a group process . . . [It] is about making things easier for the
group and the facilitators” (Hogan, 2002, p. 86). Brief complex groups and long-

term groups can benefit from co-facilitation.

It is appropriate to have more than one facilitator present at restorative justice
conferences because they are complex situations which present a number of
variables that must be managed simultaneously. Van der Merwe (1998) wrote
that the lesson he learned was “never undertake long-term mediation as an
individual. For the sake of balance and continuity, it should always be
undertaken as a team” (p. 12). Many restorative justice facilitators prefer to work

in pairs and, if there are multiple offenders or victims, then additional facilitators
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may be added to the facilitation team. Co-facilitation also allows for an
appropriate mix of facilitators to be provided if ethnic, gender, disability or other
special circumstances are present. Co-facilitation might be two trained
facilitators working together as equals, or one experienced facilitator working

with a trainee facilitator (Hunter et al., 2007, p. 31).

Martin (2003) suggested that during their preparation for the case, restorative
justice co-facilitators would discuss how they might work together, and which
one of them would be responsible for each of the required tasks. Then at the
post-conference debrief, where facilitators discuss how effectively they have
worked together, co-facilitators can give current and accurate feedback to each
other on their performance. The Ministry of Justice Training manual has a
section on how to give such feedback (Ministry of Justice, 2008b, p. 3, Module

5).

Advantages of co-facilitation include having two people using their training and
expertise to plan and facilitate the process and having two people monitoring
and attending to the participants. It allows for one facilitator to be with the victim,
and another with the offender, during breaks. With co-facilitation it is possible to
match participants and facilitators, and enable precise feedback in the post-

conference debrief.

The disadvantages of co-facilitation are that it is more expensive than a single

facilitator, and it takes more time and organisation to co-ordinate two compatible
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facilitators to plan and run a restorative justice process. It is also more complex:
“Co-facilitators simultaneously need to maintain an awareness of each other,
the relationship of their co-facilitator with the group and ways of supporting each
other” (Hogan, 2002, p. 112). As Schwarz (2002) wrote: “When cofacilitators
[sic] work well together, both they and the group benefit; when they don't,
everyone suffers” (p. 297).
My experience is that effective co-facilitation provides a beftter quality
process than a single facilitator in a victim/offender resforative justice
process in the criminal justice system. Restorative justice conferences
require notes to be taken for a report fo go to a judge. Because one
facilitator is mainly a note-taker in the actual conference, they may not be
considered by theorists as a full co-facilitator. However, as they fulfil that

role in all other aspects, and are not solely scribes, | have deemed them fo

be co-facilitators.

Facilitation and other disciplines

The terms facilitator and facilitation have been used loosely by some
commentators in a variety of situations, often inaccurately. Hunter et al (2007)
commented that mediators, teachers or trainers, coaches, managers, group
therapists and leaders have been erroneously labelled facilitators. There may
be a facilitative component in all these roles, but that does not mean they are a
facilitator as defined in this discussion. A mediator? works only with people in

conflict, so they do not fit the definition (Schwarz, 2002). Teachers or trainers

26 |n Aotearoa/New Zealand mediation and facilitation are regarded as quite distinct disciplines

with mediation being a goal-oriented procedure and facilitation process-oriented. See p.82.
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focus on transferring information or knowledge to individuals and have an
assessment component to their role which is not undertaken by facilitators.
Coaching and facilitating use similar skills and approaches, but coaching,
especially in a sporting situation, can involve choosing and removing people,
which is not done by facilitators. Managers in an organisational setting usually
assess, appoint and dismiss staff, which facilitators do not. Group therapists
have as their focus the personal healing of individuals, and even though this
may be in a group setting, it is a professional/client relationship of inequality, not
the equal relationship of participant and facilitator. Importantly, facilitators do not
engage in therapy while they facilitate. Effective leaders may be facilitative, but
may also be required to exercise power over their followers and influence the

direction they should take, which facilitators do not do.

Ethical values and principles of facilitation

Facilitators are nonpartisan in their work with groups and do not set the group’s
value base. However, facilitators as individuals — and facilitation as a process —
are not without values. Schwarz (1994) “stresses that facilitation is value-based,
and that these values guide effective group behaviour and effective facilitator
behaviour” (p. 4). He sees these key values as:

¢ valid information (sharing and understanding information)

e free and informed choice

e internal commitment to these choices (people being personally

responsible for the choices they make as part of the group)

e compassion (p. 9).
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Hunter et al (2007) stated: “Facilitation is not value-neutral. The inherent value
of the individual, the collective wisdom of the group, co-operation, choice and

consensus are all key values in facilitation” (p. 161).

Use of facilitation in restorative justice process

The parties in a restorative justice process normally come from diametrically
opposed positions, with one having experienced harm and the other having
committed the harm. Therefore it is reasonable to expect the parties to require

some assistance as they talk about the offence and its effects.

The most appropriate assistance for these parties is facilitation, because it aims
to achieve agreement as smoothly and productively as possible. Bruce (2008)
affirmed this when she stated that a central argument of her thesis was: “that
facilitation is a skilful accomplishment that is deeply embedded in the
procedures and rituals of restorative justice that it is largely taken for granted

and remains unrecognised” (p. 1).

The restorative justice process in the criminal justice system was set up to
operate in a way that is user-friendly for victims, as well as for offenders. It is
intentionally not a legal process. The conference is a managed process but is
not mediation or counselling. The Victims’ Rights Act 2002, s 977 states that: “If
a suitable person is available to arrange and facilitate a meeting between a

victim and an offender to resolve issues relating to the offence [the relevant

27 Victims’ Rights Act 2002, No 39, Public Act, New Zealand Government. See p.447.
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officials are to] encourage the holding of a meeting of that kind.” A facilitator,
using a restorative justice facilitation process, fits the criterion of a suitable

person to assist victims and offenders to resolve their issues.

Theoretical rationale

Although a restorative justice process in the criminal justice system is very brief
in group process terms,28 its facilitators need to be trained and experienced.
They need to have a sound theoretical rationale, a high standard of skills, and
be just as aware of hazards as facilitators of more lengthy processes are. They

also need to be as personally competent as they are theoretically sound.

| will use the theoretical perspective of John Heron (1999)2° as a basis for a
rationale for restorative justice process facilitators in the criminal justice system,
because his perspective and explanations best fit this research. Gregory (2002)
claimed Heron as one of the first modern developers and writers in the field of
facilitator-participant relationships. Heron is frequently referred to and quoted by
other writers in this field, (for example: Elwyn, Greenhalgh, & Macfarlane, 2001;
Gregory, 2002; Hogan, 2002; Hunter et al., 2007; Thomas & Pyser, 2008).
Heron's perspective fits with restorative justice facilitation and following his work
has enabled me to develop a clearer theoretical rationale than using a variety of

theorists with disparate views would have done.

28 Time spent facilitating would include two pre-conferences of 45 to 90 minutes each, and one
conference, sometimes of less than two hours, but on occasions up to five hours.
29 This chapter has been heavily influenced by the work of Heron. Most other writers in
Australasia since 1999 have relied extensively on Heron as there is limited literature on group
facilitation.
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Facilitator as an educator
Heron (1999) defined a facilitator as “a person who has the role of empowering
participants to learn in an experiential group” (p. 1). He approached facilitation
from an educational perspective and believed that “whatever the sort of group,

its members are acquiring new understanding of themselves and others”

(p. 15).

| will follow his perspective, using the sections of his work that are apposite for
my research, and suggest that a restorative justice process is as much an
educative/learning situation, albeit a very brief one, as it is a healing/restorative

process indicated by the Ministry of Justice.30

In a restorative justice process in Aotearoa/New Zealand, the interaction of the
victim and offender, and their supporters, does not occur until their conference
is convened. However, the pre-conference meetings are intentionally designed
to begin the development of a supportive climate and to equip the victim(s) and
their supporter(s), and offender(s) and their supporter(s), with knowledge that
will help them to participate fully in their conference and learn about, and from,
each other.

Victim(s) and offender(s) would not perceive themselves as students or

learners in a restorative justice process but, at the end of a conference,

they frequently talk of what they have learned. | have observed that

learning is constantly occurring, can be self-directed, and does take place

30 The Ministry of Justice stated that restorative justice “aims to restore power and peace of
mind to the offence victim” (2008b, p. 7).
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in conferences.

Heron (1999) listed four interdependent forms of learning:

experiential
imaginal

conceptual

> =

practical learning (pp. 2-3).

These constitute a hierarchy, with experiential learning as the base of the

pyramid.

Heron (1999) recognised six issues which are basic to good facilitation in a

learning situation. They are factors that can assist a facilitator to influence a
learning process. He labelled them “dimensions”. These work in conjunction
with his “modes of facilitation”, which are the different decision-making

approaches a facilitator can use within each dimension.

The six dimensions of facilitation are summarised below, along with the

facilitative question Heron posed for each of them.

1. The planning dimension, which deals with the aims of the group and the
programme to achieve them. The facilitative question is: “How shall the
group acquire its objectives and its programme?”

2. The meaning dimension attends to the participants’ cognitive responses.
The facilitative question is: “How shall meaning be given to and be found
in the experiences and actions of group members?”

3. The confronting dimension is the challenge to the group about what is
being resisted or avoided. The facilitative question is: “How shall the

group’s consciousness be raised about these matters?”
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4. The feeling dimension is about sensitivity. The facilitative question is:
“How shall the life of feeling and emotion within the group be handled?”

5. The structuring dimension deals with the formal aspect. The facilitative
question is: “How can the group’s learning be structured?”

6. The valuing dimension is about creating a supportive climate in which
group members can be honest about who they are and what they need.
The facilitative question is: “How can such a climate of personal value,

integrity and respect be created?”

An effective facilitator needs to be aware of each of these dimensions as
separate entities, as well as recognising how they interrelate and integrate into
a well-balanced whole. “The full form of the facilitative question is: given that my
purpose is to elicit and empower learning through an effect on this or that

dimension, how can | go about it?“ (Heron, 1999, pp. 6,7).

For each dimension there are two questions to answer. Who will make the
decision about the issue raised by the question — the facilitator, the facilitator

and group, or the group? And, which intervention will be used?

Heron (1999) claimed that the six dimensions detailed above can each be
handled in three different modes with regard to the exercise of facilitator power:
1. hierarchical: the facilitator directs the learning process
2. co-operative: power is shared between facilitator and group

3. autonomous: the group exercises its power without facilitator

intervention.

Generally, groups will use all of the modes during the life of their group.
Hierarchy will be used in the early part, co-operation in the mid-term and
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autonomy later on. Each of the modes can be used with each of the
dimensions. An effective facilitator will move flexibly between modes and
dimensions, matching them with the situation in the group. Because of the very
brief nature of the restorative justice process, its facilitators operate mostly in an
hierarchical mode in pre-conferences and conferences, but they report that
many conferences move into autonomy mode towards their conclusion. In this
research, my facilitation of the focus groups used all three modes and all six

dimensions discussed above.

Tasks and process
Facilitators need to understand the distinction between task and process when
working with a group. This is easily seen when a group fask is something
physical such as creating a picture. However, in personal development work —
psychodrama, role play, or a restorative justice process — the distinction is less
clear but still present. The process is what occurs as the task is worked on.
Heron (1999) stated: “The social phenomena that go on during this task,
constitute the group’s process” (p. 12). In a restorative justice process, the task
is to facilitate the meeting of the victim(s) and offender(s) and their communities
as they work to repair the harm caused by the offending. The group’s process

occurs during the progress of the task.

Effective facilitation

In this research, the task of the focus groups was to discover what effective
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facilitation was.3' The group process occurred as this task was worked on. As
Heron (1999) stated, the process is the “intrapsychic and interpersonal
phenomena that go on as warp to the woof [sic] of the task” (p. 12). An effective
facilitator would be aware of these two factors and plan, then facilitate, for both

to occuir.

How a facilitator is appointed to their task, and how they use their power in their
role, depends to a large extent on the situation. In a restorative justice process,
the facilitator is appointed to a very brief and highly prescribed task with the
designated victim(s) and offender(s). However, the facilitator needs to be aware
of, and build into their work the following factors: facilitator style, facilitator
authority, group dynamic, existential and archaic anxieties, transference issues,
feeling and emotion differences, the confronting dimension, preventive
strategies, cultural/planetary and transcendental anxiety, psychophysical
modes, the valuing dimension, integration and shame. Each of these is

discussed below.

(a) Facilitator style

Facilitator style — that is, “the unique way a person leads a certain group, and
more generally, the distinctive way that person leads any group” (Heron, 1999,

p. 13) —is crucial to effective facilitation. In Heron’s view, facilitator style is a

31 Effectiveness for this study has two meanings. The first is what the authorities say it is — see
discussion p.70f. The second meaning is central to this study: it is what restorative justice

facilitators in Aotearoa/New Zealand say it is.
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more significant contributor to effective facilitation than the rules and principles
of facilitation practice, although they have to be taken into account. He claimed
that there is no one right way to facilitate a group, and there are many valid

approaches. Heron said that facilitator style can be analysed

in terms of the dimensions, modes and particular interventions given in this
book, and how these are put together. We can also see it as a function of
the facilitator’s values and norms, psychological make-up, degree of skill
and development, of the objectives and composition of the group, and of a
wider cultural context. But in the last analysis, it is you, the imponderable

person, that determines your style (p. 13).

Heron’s statement would suggest that — at least with facilitator style — there is
more than training, skill, appropriate values and ethics required for high-quality
facilitation. Heron (1999) labelled this unique personal contribution as charisma
or personal power. He said:
What | mean by charisma is personal power. | do not mean by such power
the ability to control and dominate others, to be a source of oppression. |
mean the very opposite: the ability to be empowered by one’s own inner

resources, the wellspring within, and the ability thereby to elicit

empowerment in others (p. 216).

As a participant in facilitated groups, and as a facilitator working alongside other
facilitators, | have observed that some people are more effective facilitators than
others. Therefore, | ask whether it is the quality of training that makes a

facilitator effective, or whether an innate ability is required as well. This research

seeks to answer this question, and discover what restorative justice facilitators
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in the criminal justice system in Aotearoa/New Zealand consider to be effective

practice. Heron’s analysis is a useful contribution to the discussion.

(b) Facilitator authority

Heron lists three kinds of facilitator authority in relation to learning. The first is
tutelary authority, which is having the appropriate knowledge and skill for the
learning situation. The second is political authority and concerns the decisions
that need to be made about the use of strategies to achieve the task. The third
is charismatic authority, which is the way facilitators use their presence, manner
and style to influence the learner and learning process. “Charismatic facilitators
empower people directly by the impact of their way of being and behaving. It
manifests on all the dimensions and especially through the feeling, confronting

and valuing dimensions” (Heron, 1999, p. 20).

The issue of facilitator authority, and its use, has commonly been a discussion
topic in facilitator training courses | have taken part in as a learner or a trainer.
Heron (1999) claimed the exercise of facilitator power can be handled in three
different modes: hierarchical, co-operative or autonomous. However, unless a
group is totally autonomous from conception to completion, a facilitator is
appointed to assist the group to achieve its purpose. Autonomous groups tend
to be lengthy, as it takes a lot of time to develop the group process and make
facilitative decisions. However, most groups are not autonomous, and in these
other groups a facilitator has the role of convening a group and moving it

through its task. To do this, facilitators need to use their authority. That tutelary
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authority, political authority and charismatic authority are used appropriately by

the facilitator is a theme running through Heron’s (1999) work.

(c) Group dynamic

A group dynamic is present in all groups whether large or small, brief or long-
term, and an understanding of the group dynamic is basic to all effective
facilitation. The group dynamic is “the combined configuration of mental,
emotional and physical energy in the group at any given time; and the way this
configuration undergoes change” (Heron, 1999, p. 51). However, there seems
to be no reliable guide to how a group’s dynamic will develop. Not all of Heron’s
theory is applicable in this discussion — because of the brevity and small
numbers in a restorative justice process — so only the relevant sections will be
included. In groups of longer duration, the development of the group dynamic is

more complex.

Each group is unique in the way it experiences its group dynamic. Heron (1999)
claimed that the group dynamic can take many forms, some positive and some
negative, and that the positive forms usually emerge from negative forms. He
described four obvious phases experienced by groups which shift from negative
to positive (pp. 51-52). Heron labelled them as the four seasons of the year.

e The stage of defensiveness (wintertime), which usually occurs at the

start of a group when trust is low and anxiety is high.
e The stage of working through defensiveness (springtime) as trust builds

and a fresh culture develops.

e The stage of authentic behaviour (summertime) when trust is high and
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group process and task work together to produce good growth.

Closure (autumn). The end of the group is approaching and participants
prepare to transfer to their usual life. Separation anxiety may arise. This
can be dealt with by acknowledging that the end of the group is near,
addressing unfinished business, celebrating the harvest, and saying
goodbye in an appropriate manner. It is at this stage in a restorative
justice process that decisions are made to repair the harm done by the

offending and begin the healing process for victim(s) and offender(s).

The seven positive forms of the group dynamic listed by Heron (1999) are:

task-oriented — members are involved in their task and co-operating
process-oriented — the group is aware of its psychosocial process
expressive — the members are expressing themselves creatively
interactive — members are interacting at a deep personal level
confronting — creative conflict resolution is occurring

personal work oriented — intentional personal growth work is occurring

charismatic — the group is using psychic and spiritual energy.

For these positive forms to occur, both group members and facilitator would be

working flexibly, using the dimensions and modes discussed earlier as the

situation requires.

Heron (1999) commented that these seven positive forms are the outcome of

three main interdependent influences:

1.

2.

cultural liberation — ideas from the growing edge of the surrounding
cultures2

educational confluence — a variety of kinds of learning interacting

32 “Culture” as used here refers to customs of a group rather than race or ethnicity.
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3. psychological openness — members open to change and growth.33

In a restorative justice process, all three of these need to be taken into
consideration by facilitators. In both their positive and negative forms, they
influence the course and progress of a restorative justice process, especially a
conference where victim(s) and offender(s) are present and the group dynamic

can enhance or restrict the outcome.

Some of the more obvious socially restricting forms of the group dynamic are

particularly apposite to a restorative justice process:

¢ rigid contribution hierarchy — how often people speak gets set in a pattern

e power struggles — high contributors struggle to dominate

e gender bias — men dominate the speaking and ethos of the group

e compulsive task-orientation — participants need to “fill unscheduled or
process-oriented time” with defined task work

e emotional and physical isolation — self-disclosure and touching are taboo

e spiritual and subtle occlusion — being absent spiritually.

The dynamic of shame, which is discussed on p. 24, could be added to this list

for restorative justice processes, as could cultural issues.?*

(d) Existential and archaic anxieties

The anxieties of group participants have a significant effect on its dynamics.

This is especially so at the beginning of a group. Heron (1999) discussed two

33 These influences in their negative form — culturally oppressive norms, values and beliefs;
educationally limited learning; and psychologically anxious and defensive members — create a
negative, restricting group dynamic.
34 Maori and Pacific research, p101ff.
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sorts of anxiety: existential and archaic. Existential anxiety arises out of being in
a group situation where, in the initial stage, a participant has an identity crisis to
some degree. They experience acceptance anxiety, in which their need to love

and be loved is put at risk. They experience orientation anxiety as they wonder

if they will understand what is happening, and if they will be understood by other
participants. In addition, they experience performance anxiety, wondering if they
will be competent in getting what they have come for. These are all normal fears
and, in moderation, are self-motivating and have a positive effect on the group’s

dynamics.

Archaic anxiety is caused by repressed distress, particularly childhood hurt —
especially grief, fear and anger. Heron (1999, p. 60) claimed that repressed
grief for emotional deprivation, fear of not being in control and anger at
restriction of one’s freedom to develop, are carried by most people. On top of
these is embarrassment about who we really are and the fear of how others will

react if they discover it.

Facilitators need to be aware of the possibility that these anxieties will be
present in participants and use appropriate facilitation strategies to handle

them.

(e) Transference issues

An issue that facilitators need to be particularly aware of is the possibility of the
unconscious transference of hidden and repressed feelings. Transference is

“the displacement (and projection) of feelings, thoughts and behaviour,
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originally experienced in relation to significant figures during childhood, onto a
person involved in a current interpersonal relationship” (Moore & Fine, 1990,

p. 196). This may occur between participants, from a participant to the
facilitator, or from the facilitator to a participant or the whole group.
Transference intervenes in group interactions in unhelpful — sometimes
destructive — ways, with different types of transference having different
consequences for the group. Even positive transference, where a participant
transfers onto the facilitator the longing for the good parent they did not have,
has an adverse effect on the group. Transference is a more significant issue for
groups that have a long-term association, as its effects generally develop over

time.

All facilitators, including restorative justice facilitators, need to be particularly
careful that they do not project their own hidden distress from the past on to a
participant(s). This phenomenon is known as counter-transference. It is
important that a facilitator keeps their distress out of the group process. Once a
facilitator’s distress becomes part of the group dynamic, the facilitator’s
effectiveness will deteriorate. Heron (1999) pointed out: “One basic indicator of
good facilitators at work is that they keep relatively clear of their own past
unfinished business while on the job. This is one of the most important criteria

of their emotional competence” (p. 64).

(7) Feeling and emotion

Heron (1999) claimed that feeling and emotion are the significant factors in the
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dynamics of a group. This is as true for a small and/or brief group as it is for a
large and long-term one. Heron makes a distinction between feeling and
emotion, which each have an impact on the dynamics of a group. Feeling is
what occurs in a participatory situation, while emotion is the individual response.
He defines feeling as
the capacity of the person to participate in what is here and now, to indwell
what is present through attunement and resonance. Through feeling |
know unity with the content of experience, and at the same time know my

distinctness from it. This is the domain of empathy, indwelling,

participation, presence, resonance and suchlike (pp. 199-200).

Heron stated (1999): “Emotion is to do with the fulfiiment or frustration of our
individual needs and interests in the forms of joy, surprise, anger, grief and so

on” (p. 195).

Managing the dynamics of the group is a facilitator’s task — particularly the
feeling and emotion in the group’s life. In a restorative justice process, the
emotion of individual participants is very apparent, and often quite readily
expressed, or relatively easily evoked and recognised by facilitators. However,
feeling — as defined by Heron — may not be as understood by facilitators but its

management is important.

(g) The confronting dimension

Even in a brief group experience, such as a restorative justice process,
participants will display resistance to, or avoidance of, some issues. If this

resistance or avoidance — displayed as rigidity — is appropriately addressed, the
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group process will again be able to flow appropriately.

The sources of rigidity, according to Heron (1999), are: educational alienation,
cultural oppression, psychological defensiveness, underdevelopment and easy
street. In a restorative justice process the following rigidities will be commonly
experienced from victims, offenders and support people:
e cultural oppression — oppressive norms and values which participants
bring from their ethnic background or social situation
¢ psychological defensiveness — coming from existential or archaic
anxieties
e underdevelopment — a lack of knowledge or experience (especially for
immigrants not familiar with the societal norms of this country or of the

restorative justice process)

e easy street — taking the soft option (p. 179).

Confronting rigidity is necessary to enable the flow of the group progress to
resume. The three factors which may be the cause of the rigidity are: the issue,
the behaviour and the source. Heron (1999) claimed that raising awareness of
what is being avoided is a way of confronting what is occurring. This can focus
on the issue presented, or the defensive behaviour displayed, or the source of
the rigidity, or all three. In a brief restorative justice process, there is not time to
resolve resistance or avoidance as described above, nor is it appropriate to
intervene to that extent, as it is not an agreed part of the conference task.
However, restorative justice facilitators need to be able to analyse the cause of
the blockage in the progress of the process and choose a way to deal with it so

the process can continue.
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(h) Unblocking strategies

Heron (1999) detailed strategies for unblocking group dynamics locked into
negative forms: using preventative measures is one strategy. The following
strategies are based on Heron’s work, but adapted to fit a restorative justice

process.

Preventive strategies:

e at the beginning of the group, establish, by example, an ethos that
affirms the worth of participants, and their right to a supportive and safe
environment in which they may be vulnerable

e negotiate a clear set of ground rules for the group to use e.g. speaking
respectfully

e allow participation to be voluntary

¢ when a course of action is not productive, switch to another before the

group gets stuck.

Solution strategies:

¢ identifying the restriction — e.g. contribution rate, gender bias — by
pointing it out when it becomes apparent
e interrupting its activity by immediately practising an alternative,

productive behaviour.

It is important that confrontation is always made in a respectful and affirmative
manner, while being firm in addressing the issue and the behaviour. However,
facilitators may find that confronting a participant is not easy. It is normal to feel
anxious about being confrontational, but if the facilitator’s archaic anxiety is also

raised, their ability to confront in an appropriate way may be compromised. The
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facilitator may soft-pedal and avoid confronting, or they may be heavy-handed

and attack the participant. Effective confronting is a balance between these two.

Rigidity will surface at intervals in the life of a long-term group. Each time it
surfaces it needs to be confronted and addressed with strategies appropriate to
the dimension and mode in which the group is operating at the time. In the brief
restorative justice process, confrontation will usually be in an hierarchical mode.
Heron (1999) suggested that such confrontation uses an issue focus such as: ‘I
think we are all avoiding issue X” (p. 185), and that there be no focus on how it
is being avoided. This is a direct and concise action which would fit with a

restorative justice process.

(1) Cultural/planetary and transcendental anxiety

Because a restorative justice process is brief, it cannot deal with concerns that
affect the whole of society or are global — such as the world financial situation —
and usually they do not arise. Nor does it address transcendental issues such
as: “Is there a god?” However, victims and offenders do come to the restorative
justice process with, for example, questions about fairness in the criminal justice
system, whether or not punishment achieves rehabilitation and whether or not
offenders can cease offending. Participants need to have such matters

addressed in the process to enable them to be present in a feeling manner.

Heron (1999) believed that if these anxieties are not addressed, participants
may display rigid conventional behaviour and cling defensively to the status

quo, rather than being open to, for example, the possibilities of the restorative
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justice process.

Participants also might find it difficult to make decisions about outcomes from
the conference — such as whether the judge should be asked not to send the
offender to prison — if some of the anxieties they have brought with them have
not been addressed. Unaddressed cultural/planetary and transcendental
anxiety may result in participants clinging to a conservative stance on offending
and offenders. For instance, if the participant believes in a judgemental god by
whom punishment is required for wrongdoing, they may not be able to access

the restorative possibilities of the restorative justice process.

Heron (1999) suggested that cultural/planetary and transcendental anxiety may
also be positive stimuli which offer two challenges:
1. The challenge of shaping a new kind of society, both locally and globally,
which cares for the planetary environment and manifests social justice.

2. The challenge of living aware of the conscious experiential field of a

multi-dimensional universe (p. 68).

While these challenges are not openly addressed in a restorative justice
process, they are present to an extent. Many facilitators are involved in
restorative justice because they want to be part of shaping a new kind of social

justice and some victims say they are taking part for a similar reason.

(j) Psychophysical modes

As well as the issues already discussed, facilitators need to be aware of the

psychophysical modes of relating to others — such relating is mental and
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personal, as well as physical expression. The psychophysical modes of relating
are more usually called non-verbal communication and according to the
Scottish philosopher Thomas Reid (1801) that is the natural language which
expresses our thoughts, while words are the artificial language which has been

learned.

According to Heron (1999), psychophysical modes of relating include:

e posture

e (gesture

o facial expression

e relative position (distance, height, or orientation)
e voice (tone, volume, rate)

e speech (what is said)

e hearing

e gazing

e touch

e smell

o taste

¢ intrasensory perception (non-sensory understanding of the other

person’s mental and emotional state).

Understanding these modes gives facilitators further information from which to
gauge what is going on for participants, and what might be affecting the group

dynamics.

(k) The valuing dimension

Through the presence, actions and statements of a facilitator, participants
become aware of the worth or value that is placed on them. In an hierarchical

mode, the facilitator has the responsibility to set the environment or culture of
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the group. Heron (1999) suggested to facilitators

you propose, for example, that the group becomes a place where there is
safety and support, vulnerability and fallibility, honesty and risk-taking,
emotional openness and appropriate self-disclosure, a spirit of inquiry,
liberty and autonomy (voluntary participation), and confidentiality. You
affirm the fundamental value of persons and personhood. You commend
worthwhile ways of being which you feel will enable the group to fulfil its

objectives of personal growth, skills building, or whatever (p. 304).

For people to participate fully in the group’s process, it is essential that they feel
valued and respected at all times. The facilitator sets the model for the group to
emulate. Facilitators should reach out to participants in distress, validate
individuals and the group, convey positive feeling, make physical contact if
appropriate, be authentically themselves and intentionally use their charisma in

the group process.

(1) Integration

Heron (1999) discussed the topic of being a whole person and integrating
learning or educational development with personal development — which may
be a by-product of it. The task of many groups is personal development, which,
Heron suggested, is the business of learning to be a whole person. It is “the
world of personal growth, interpersonal skills, social change, ecological

awareness and transpersonal unfoldment” (p. 309).

A restorative justice process is neither a purely educational situation nor a

personal development one. However, in restorative justice, offender(s) and
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victim(s) are viewed as members of their communities which are affected by the
offending, and involved in its causes as well as the resolution of its
consequences. Thus, a restorative justice facilitator must be aware that the
factors Heron cited as constituting a whole person may be involved in the
conference. Facilitators need to have the skills to manage cases within the brief
restorative justice process, where very deep emotions are stirred, and

significant learning and personal shifts occur.

The creation of a facilitator style

Elwyn, Greenhalgh and Macfarlane (2001) asked: “Are good facilitators born or
made?” (p. 54). This question echoes the thinking of Gregory (2002) and Heron
(1999) that knowledge, skills and training alone do not create a quality facilitator
— they consider personal presence to be a central attribute. Heron recognised
the uniqueness of personhood which each facilitator brings to their facilitating.
He stated that this innate ability permeates the manner in which a facilitator
relates to participants. It is original, not created or learned, but it can mature as
it integrates with training and experience. Gregory (2002) added: “An important
aspect of presence is self-esteem, which develops with the growth of

competence, achievement and recognition” (p. 84).

Also basic to facilitator style are personal values. Heron (1999) stated: “Your
facilitator style will reflect what you deeply value about human development,
what you hold to be really worthwhile forms of human flourishing” (p. 335). The

facilitator’s beliefs about the capacity for participants to be fully in charge of their
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own destiny, the equality of participants and facilitators and whether the
facilitator strives for participant autonomy or dependence, will be reflected in

their facilitation style.

Likewise, a facilitator’s personal principles will influence their facilitation. Heron
(1999) called these “guiding moral principles of facilitation”. In addition to the
common principles, such as being honest and reliable, he listed three ultimate

ones. These were:

1. the principle of love

2. the principle of impartiality

3. the principle of respect for persons.
Heron (1999) defined the principle of love as “the commitment to provide
conditions within which people can, in liberty and co-operation, and with
appropriate hierarchy, determine and fulfil their own true needs and interests”
(p. 241). The principle of impartiality “means that facilitators are committed to
giving everyone in the group equality of consideration” (pp. 241-242). The
principle of respect for persons, which could also be called respect for
autonomy, commits facilitators to honour each person’s right to make
autonomous choices about what they do in any group, and to be given enough

information about any proposed activity to make an informed choice about it.

Gregory (2002) considered that all facilitation in which personal matters are
touched on makes demands on the facilitator. “Even the most innocent

facilitation of personal development will touch on emotional, spiritual and
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imaginal levels if one is working holistically” (p. 86), pulling facilitators back into
themselves and reducing their effectiveness if they are not emotionally
competent. So, the personal development of a facilitator provides the foundation
for their work. The more work a facilitator has done on healing past distress and
developing a healthy self, the better they can attend to the purpose and
dynamics of the group. A confident and healthy restorative justice facilitator will
be able to move flexibly between the dimensions and modes described here,
confronting blockages that arise and keeping the group progressing toward its
goal.
Combining each mode with each dimension provides a framework
whereby facilitators might both plan and evaluate their own performance.
... They might also form the basis of guidelines for personal development,
since they help facilitators reflect on their own identity, on the limitations of

their own competences, on the types and techniques with which they can

work, and so on (Gregory, 2002, p. 91).

Good training also helps to develop facilitator style “by alerting you to a
comprehensive range of issues and options, a large repertoire of policies and
strategies” (Heron, 1999, p. 337). Heron listed the basic elements of effective
training as:

e discrimination — being able to discern what is best to do at a particular

stage
e modelling — following a model of good facilitation
e practice — rehearsing interventions until they work

o feedback — from peers and trainers, to learn when you are facilitating well

and when you are not.
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Ongoing professional development will continue facilitators’ learning and

maintain a high standard of facilitation.

Group purpose and composition make demands on facilitator style — different
groups of people and different goals require different responses. What a group
is set up to do — along with the skill and experience of the participants — will also
affect which facilitator style is most appropriate and how the modes of

hierarchical, co-operative and autonomous approaches could be used.

It is the facilitator’s task to enable participants to achieve their potential in
whatever that group is set up to do. It is also the facilitator’s responsibility (for a
group that is not autonomous) to create an environment suitable for the purpose
of the group and then to manage the group dynamics so participants can

participate fully.

When facilitating a group | aim to provide opportunities for participants fo
discover things for themselves, because participants gain more by
experiencing than by hearing or seeing (Jarvis, Holford, & Griffin, 2003). /
believe that the more | say as facilitator, the less participants learn. | also
believe that everything | do as a facilitator needs fo have a sound practical
or theoretical reason. For example, | use paper charts which have infinite
capacity, have their information constantly available to all participants
throughout the event and can be reorganised if required in a different
order, rather than a static white board from which information has to be

erased when it is full fo add new data.
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Self-actualisation

Heron (1999) considered self-actualisation an important attribute for facilitators.

So did Cilliers (2000), who defined self-actualisation as
a natural, dynamic and creative growth process in which the person, while
fully acknowledging [their] own responsibility, gradually develops a unique
sense of integration and wholeness through selfdefinition [sic] and the
optimisation of all psychological potential, and in whom the expression of

the actualising tendency leads to enhancement and enrichment of life,

intrapersonally as well as interpersonally (p. 22).

Cilliers (2000) focused on self-actualisation in the qualitative/quantitative mixed
methods research on facilitator development that was conducted with facilitator
trainers in a workplace situation. The general research hypothesis was that “the
trainer whose self-actualisation (including facilitation skills) is enhanced, will act
in an empowered way in all training situations, and thus empower trainees
towards personal growth” (p. 22). His research suggested that facilitation skills
workshops can stimulate the enhancement of self-actualisation in the
facilitators. | suggest that this can be generalised to other situations, such as
the restorative justice process. Self-actualisation is important for restorative
justice facilitators so they can empower participants to choose the outcomes
appropriate for themselves, rather than the facilitator imposing their wishes.
Hunter et al (2007) stated: “The most important work for any facilitator is
developing one’s own capacity to be and become an embodied, grounded, self-
aware and self-reflecting person — to facilitate yourself.” (p. 46) That is,

“growing, developing and training yourself’ (p. 47).
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Planning

Before the facilitation skills discussed above can be put into practice, a plan to
be facilitated — which takes into account the dimensions and modes that Heron
(1999) expounded — must be made. Planning is a crucial element in facilitation,
so skimping on preparation makes the process less effective. Therefore | expect
to spend as much time in planning as | do in facilitating a process. However,
there are issues to be decided even before planning of the group process

commences.

The decision on how to plan for a learning situation is, in Heron’s terms, a
political one (Heron, 1999). Governance of learning has, historically, been the
domain of the teacher and it was taken for granted that the teacher would make
all curriculum planning decisions without involving students. Heron challenged
this view, suggested alternatives, and discussed the facilitator’s use of their

political authority in planning.

Decisions about the planning of a group’s work can be made by the facilitator
alone, by the facilitator in consultation with the participants, or by the

participants only.

In a facilitated restorative justice process decisions are made in an hierarchical
mode by the co-facilitators. An hierarchical mode is the most appropriate
because of the brief time available for the restorative justice process, the task it
is required to achieve and the availability of participants. As well as

facilitator/co-facilitator planning taking less time to set up, participants expect
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that a restorative justice facilitation team will manage the process. Circle

models ¥ of restorative justice may use a more autonomous approach.

Even in a brief process, restorative justice facilitators need to be aware of six

key areas for planning. Heron (1999) listed these as:

objectives
programme
methods
resources

assessment

o gk~ w DN =

evaluation (pp. 72-73).

Planning areas for restorative justice facilitators are also detailed throughout the
Ministry of Justice Resforative justice facilitator induction training manual

(2008b).

Facilitation contract

Heron (1999) recognised that, because participants and facilitator need to co-
operate in the process, participants must accept the facilitator in their role

before the facilitator can operate effectively. Thus, an implicit contract3® exists
between the facilitator and the group, which is usually not recognised until it is

broken — when either the facilitator or group member(s) cease to adhere to it.

35 Circle approaches emerged initially from First Nation communities in Canada . . . they are
today being used in a variety of communities . . . for a variety of situations beside criminal cases
(Zehr, 2002, p. 50/51).

36 This contract may consist of expressed promises or it may be unexpressed expectations.

62



Such a contract applies particularly to situations in which members have self-
selected into the group, often before establishing a relationship with the

facilitator.

In a restorative justice process, a facilitator’s initial contact with the participants
is personally to invite the victim and offender to be part of the process, and
therefore part of the group. If this contact results in the victim and offender
entering into the restorative justice process, an implicit contract is established.
However, the initial contact may result in either the victim or the offender
declining to enter into the process, and no further relationship will occur. Thus,
being able to establish rapport rapidly with the victim and offender individually is

a vital skill for restorative justice facilitators.

The restorative justice process involves stating clearly what the principles,
process and ground rules for a conference are (Department for Courts, 2003a).
However, participants will bring other expectations with them that may have the
potential to derail the conference. Gregory (2002) called this a “psychological
contract” (p. 87) which underpins the facilitator-participant relationship. When
the psychological contract is broken, the relationship between facilitator and

participants breaks down, and the group process becomes ineffective.

Practical issues for facilitators

Facilitators need to be practical people who can also manage the sometimes
mundane details of establishing and maintaining a group. Tasks such as

booking a venue, obtaining chairs and arranging refreshments have to be done.
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So the actual facilitating of the group, once it has gathered, is only part of the
task. Hunter et al (2007) stated: “A purposeful group is not just a collection of
individuals. A group is an entity in itself. It is a living system with its own
physical form, its own personality, its own potential and its own limitations”

(p. 65). To work in this living system, facilitators need a good theoretical basis
and sound practical training. Hunter et al (2007) outlined a practical framework

for facilitators. They discussed:

e establishing a group process
e group culture and climate
¢ |evels on which groups operate

e making interventions.

Establishing a group process

Once group members are gathered, the facilitator begins bonding the
individuals into a unit. A group must be clear as to the reason it exists, what it
aims to do while it exists, and its expected outcome — then participants can work
together towards their goal. Groups that do not have a well-defined and
articulated purpose are not efficient or effective. Hunter et al (1999) stated: “The
primary role of the group facilitator is to focus the group on its purpose” (p. 18).
When the group goal is not clear, each participant works towards their own
goal, rather than the collective purpose of the group. The result is usually

misunderstanding and frustration.

Group culture and climate

The facilitator initiates setting the group culture and climate, which are pre-
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requisites for effective functioning. Schwarz (2002) described this as,

the set of fundamental values and beliefs that members of a group share
and that guide their behaviour. A belief is an assumption about what is
true (for example, “people are naturally motivated to do a good job”). A
value is an assumption about what is worthwhile or desirable (for example,

“maintaining honesty at all times”) (p. 27).

For participants to be able to express these beliefs and values, they need to feel
that they will be respected. A supportive climate that enables them to “be
genuine, empowered, disclosing their reality as it is, keeping in touch with their

true needs and interests” (Heron, 1999, p. 7) is necessary.

Group levels

Groups operate on many different levels, the main ones being the physical
level, the thinking level, the emotional level, the intuitive level, the energy level,
the spiritual level, and the synergistic level when the group is attuned as one.
Facilitators need to be aware of and able to operate on these levels and to shift

between them, as appropriate for the group.

Making inferventions
Making interventions is one skill a facilitator uses to assist the group to achieve
its purpose. Indeed, it is necessary for facilitators to “frequently act ‘in the
moment' — deciding if, when and how to intervene in group process discussions”
(Shaw, et al, 2010, p. 4). Listening and speaking are the main ways a facilitator

affects what is happening in the group. “Listening is the primary skill of

facilitation. The quality of your hearing will profoundly affect the group. Listening
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is active, focused and affirming. You listen for the whole group and for each
person in it” (Hunter et al., 2007, p. 78). Facilitators listen to see how they can

help the group to progress.

A more obvious intervention is speaking. One frequently asked question is: how
does a facilitator know what to say? The answer is that they do not know in

advance. As Hunter (2007) explained:

Facilitation is an improvisatory art. Like tennis, swordsmanship and jazz,
you can practise the strokes or riffs, watch or listen to other practitioners,
and seek to understand the philosophy and values. The facilitation itself

can occur only in the practice of it — by being in action (p. 79).

Hunter et al. (2007) stated that interventions usually come in the form of

questions and suggestions. They might deal with issues such as:

e climate and culture setting

e time management

¢ inviting participation

e Kkeeping participants present and awake
¢ looking to the future

e drawing out issues

e Keeping on task

e shifting to a different level

¢ interrupting unhelpful behaviour

e uncovering what is not being said

¢ identifying agreement and disagreement
e clarifying learning

e getting feedback and acknowledgement

e completing the process.
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While facilitators believe that participants have all the resources to achieve their
goals, it may be necessary at times for facilitators to use their diagnostic skills to

confront behaviour or attitudes that are impeding the group’s progress.

The facilitator's toolkit
Heron (1999) suggested a range of interventions that help facilitators to keep a

low profile while enabling participants to learn for themselves. They are:

e be here now - focusing on the task in hand

e be there now — open to what is happening for participants

e giving free attention — giving unencumbered focus to the group

e simple echoing — reflective repeating of the last word(s) spoken, inviting
more

¢ selective echoing - reflecting a word or phrase of significance to lead the
speaker to develop their thought

e open questions and closed questions — asked as appropriate

e empathetic divining — to recognise the implicit feeling and elicit a
response

e checking for understanding - clarifying confusion

e paraphrasing — rephrasing a person’s significant statement

¢ logical marshalling — verbally organising what the group has been saying

e following, consulting, proposing or leading — following the group direction,
checking where they want to go and leading them

e working with non-verbal cues — picking up on pensive, wanting to speak,
emotional, cathartic, or alienation cues

e bring in, draw out, shut out — using eye contact or hand gestures to direct

participation (p. 264f).

Completion

After a facilitator has used all the appropriate skills and personal power to guide
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participants to achieve their goal as easily as possible, it is important to
conclude the experience satisfactorily. “Completion in its wider sense means
meeting the group purpose and tying up loose ends, finishing off something with
nothing left undone, meeting the purpose with certainty” (Hunter et al., 1999,

p. 82). Rounding off and closing the group is important. It is necessary for
participants to feel they have achieved what they came for, can drop the issues
on the group’s agenda and move on. Hunter et al. claimed that a sign that
completion has happened is that “people will spontaneously start to talk about

what’s next for them” (p. 85).

Effective facilitators

Facilitation is a complex process and facilitators need to have a wide range of
skills available to them as they work with a group. Hunter et al. (2007)
summarised it as follows: “Facilitation is the body of expertise associated with
leading cooperative groups and cooperative processes. It is based on values of
equal worth, full participation, consensus and celebration of difference” (p. 25).
Gregory (2002) noted: “The main factors influencing facilitation are the internal
cultural environment or group context, the social and psychological contract, the
wider culture, both institutional and environmental, the facilitator style and the
model of facilitation” (pp. 91-92). These writers spell out the complexity of
knowledge and skills that restorative justice facilitators need to be effective

practitioners.
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Summary

In this chapter the theoretical basis of restorative justice, and facilitators and
facilitation, has been presented as a foundation for this research. Restorative
justice has been defined, its development as a practice outlined, its principles
and process discussed, the importance of facilitators in the restorative justice
process noted and the place of shame in the restorative justice process

presented.

A theoretical rationale for restorative justice facilitation has been explained and
the complexity of the facilitator’s task has been discussed. The ethical values
and principles of facilitation, co-facilitation, creation of a facilitator style, self-
actualisation and a facilitation contract have been considered. Practical issues

for facilitators have been outlined.

The next chapter will discuss the issue of effectiveness central to this research.
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Chapter 3: Effectiveness

Facilitators are pivotal in the restorative justice process and their effectiveness
is a relevant area of study and the subject of this chapter. A precise definition of
effective practice for restorative justice facilitators in the criminal justice system
will emerge from this study: however, other areas that give indications about

what a framework for effectiveness might include are discussed here.

The aim of this research is to gather data about the effectiveness of restorative
justice facilitators in the criminal justice system in Aotearoa/New Zealand.
According to Vedung (1997), effectiveness is “the extent to which a program
achieves its goals or spawns certain effects” (p. 9). Using that definition, this
research aims to find out what restorative justice facilitators are, and do, that

achieves the goals of a restorative justice process.

Erlendsson (2002) defined effectiveness as the extent to which objectives are
met. This indicates that at least some factors of effectiveness may be specific to
a particular discipline. For instance in education, Wescombe-Down (2009)
claimed: “It's no coincidence that quality teachers help to produce quality
learners” (p. 18). However, for restorative justice facilitators, the three broad
factors contributing to effectiveness — taking into consideration the areas
discussed in this thesis — are:

e personal attributes

e theoretical rationale

e skills.
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Effectiveness cannot be measured precisely, nor objectively demonstrated. As
with all qualitative studies, the factor of effectiveness can only be assessed
alongside criteria already found to be effective. | will briefly examine two areas
where effectiveness has been assessed — counselling and aid to developing
countries — which differ from restorative justice facilitation but have some similar
characteristics. | will then look at some of the criteria for effectiveness discussed

in restorative justice studies.

Counselling effectiveness

Restorative justice and counselling both have therapeutic effects, so it is
appropriate to use counselling as a model for examining effectiveness. While
restorative justice is not therapy, therapeutic elements are apparent in the
process. These include healing, participant empowerment, moving toward the

future and relationship restoration.

Adams and Gilbert (1998), in their article Providing Effective Counselling
Services to Australia’s Ethnic Minority Groups, defined counselling as a process
that helps clients understand and clarify their views of life, and then assists
them to reach their goals. This definition would fit restorative justice, in which
reaching outcomes for future action is part of the process. The article is also
relevant to the racially/ethnically/culturally diverse population that restorative

justice facilitators work with in Aotearoa/New Zealand.

Adams and Gilbert (1998) wrote “the personal characteristics of the counsellor
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contribute significantly to the counselling outcome” (p. 34) and listed the

following as contributing to an effective counsellor:

e personal congruence or genuineness of the counsellor
e empathy

e respect or positive regard for the client

e cultural sensitivity

e good communication skills

e expertise to help clients make changes.

Adams and Gilbert also listed barriers to counsellor effectiveness:

e universally using counselling training which has been developed primarily
for people of white, middle-class backgrounds

e lack of clear communication when counsellor and client do not have the
same proficiency in the language used in counselling

e the counsellor not understanding the client’s social rules or conventions

e counsellor and client working from different value bases

e counsellor cultural bias

e clients feeling powerless.

Members of the New Zealand Association of Counsellors (NZAC) are also very
aware of effectiveness issues in regard to counselling, and the effectiveness of
therapeutic assistance is of major importance to individual counsellors and to
the profession as a whole. The New Zealand Journal of Counselling has
emphasised this. Every issue of the journal from 2005 to 2010 had at least one
article that specifically and directly addressed the effectiveness of what
counsellors do. The word “effectiveness” has not necessarily been used in the

journal articles, but terms such as “fulfilling aims” or “expectations”, “achieving

72



LE 11 ”

positive change”, “being accountable”, “successful service”, and “evaluation” are

referred to.

Manthei (2005) discussed the successful work at the Christchurch community
counselling centre and listed five areas that were generally considered

indicators of effective counselling:

—

. clients reporting significant improvement in how they were managing

2. client satisfaction with the number of sessions and the way the
termination of counselling had been handled

3. that most clients demonstrated “positive changes in their thinking,

behaviour or level of control in their lives and/or level of personal skill”

(p- 83)
4. clients reporting satisfaction with their relationship with their counsellor

5. that clients commented on what they found helpful and unhelpful in their

counselling.

The results of this study, together with a preceding one about the same centre,
“strongly suggest that the aims of this community-based, affordable counselling
are being fulfilled to a satisfactory degree” (Manthei, 2005, p. 85). Even taking

into consideration the limitations of the study - its small sample, the time lapse
between ending counselling and receiving the questionnaire and the possibility
that clients might not feel free to report negative aspects of the service or their

counsellor — the data suggested the agency’s work was effective. Therefore, its

findings are useful as a yardstick for effectiveness in this study.

Another factor which may contribute to counsellor effectiveness is supervision.

Indeed, the New Zealand Association of Counsellors’ Code of Ethics states:

73



“The purpose of professional supervision is for counsellors to reflect on and
develop effective and ethical practice” (NZAC, 2002) — although this may be an
expectation, rather than a claim about what actually occurs. Holloway (1995)
noted that “the supervisor’s raison d’étre is to ensure that the trainee can deliver
effective services to the client” (p. 92). However, there has been little research
into whether there is a link between counsellor supervision and client progress,
or how effective supervision might generate effective counselling. In a New
Zealand study of experienced supervisors (Crocket et al., 2007), an unnamed
participant stated that while s/he may not be able to prove that effective
supervision has a positive effect for clients, s/he is certain — as are other
supervisors in the study — that it does. Data obtained in the study does make it
“abundantly clear that ascertaining supervision effectiveness is very complex”
(Crocket et al., 2007, p. 62). But those that took part in the research felt that it
led them to a greater awareness of their practice, and consequently to develop
more effective supervision, resulting in supervisees becoming more effective

counsellors.

A further study produced similar findings. In an extension of a multi-national
study, 123 New Zealand counsellors were asked how they “perceived
themselves to have developed in skill and knowledge across their careers”
(Kazantzis et al., 2009, p. 73). This survey was, in other words, assessing a
component of counsellor effectiveness. It showed that New Zealand counsellors

exhibited high levels of ongoing development throughout their careers and that
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supervision and training were positive contributors to their professional
development. It appears there may be a link between effective supervision and
effective counselling. However, establishing “how effective supervision might
produce effective counselling” has still to be explored (Crocket et al., 2007,

p. 55).

From the articles published in the New Zealand Journal of Counselling, | have
compiled a list of what counsellors consider to be the elements of effective

counselling. They are:

e a broad life base: current knowledge/information/experience of life in
general and specifically of their area of therapeutic intervention

e personal attributes: personal presence/self-confidence, being aware of
self and their own prejudices, being aware of their own cultural and
spiritual dimensions and being self reflective (assisted by supervision)

e appropriate skills: a high standard of relevant skills such as
communication skills, the ability to establish counsellor/client
relationships, the ability to provide appropriate structure and process

e a suitable work context: the ability to work with clients in the context of
this country; with the client’s culture, values, and their particular

circumstances; and to respect the client’s self-knowledge and wishes.

This final element of acknowledging the contribution that clients make to an
effective outcome to counselling suggests that the practitioner’s presence,
knowledge and skills do not by themselves achieve therapeutic effectiveness.
Bohart and Tallman (1999) reported that research evidence suggests that the
active efforts of clients contribute to making psychotherapy work. | consider that

this is also true for counselling and restorative justice work. Thus, the client and
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their interactions with the counsellor are a crucial component of therapeutic

effectiveness.

Effectiveness of delivering aid to developing countries

Examining the delivery of aid to developing countries also provided information
on the criteria used to evaluate effectiveness. For the United Nations (UN), the
“aid effectiveness agenda is not a ‘new’ agenda. However, consensus over
what makes aid effective has changed significantly — both in terms of the
content of the agenda and the degree of consensus” (Beloe, 2005 p. 6). In
response to this change, the Organisation for Economic Co-operation and
Development (OECD) with its Development Assistance Committee (DAC)3”
developed the following principles and commitments which are indicators for aid

effectiveness:

e ownership: developing countries set their own strategies for poverty
reduction, improve their institutions and tackle corruption

e alignment: donor countries align behind these objectives and use local
systems

e harmonisation: donor countries coordinate, simplify procedures and
share information to avoid duplication

e results: developing countries and donors shift focus to development
results and results get measured

e mutual accountability: donors and partners are accountable for

development results (OECD Development Co-operation Directorate,

37 The Development Assistance Committee (www.oecd.org/dac) is an international forum where
donor governments and multilateral organisations come together to help partner countries
reduce poverty and achieve the Millennium Development Goals (Development Co-operation
Directorate, 2010, p. 1).
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2005, p. 1).

The Accra Agenda for Action (AAA) was drawn up in 2008 and builds on the
commitments agreed in the Paris Declaration, but the above principles are the
criteria | will use for examining effectiveness. There is disagreement and
concern about how well the principles have been put into action by the target

date of 2010,38 but that is not discussed here.

From these indicators it appears that an effective aid programme demonstrates:

e ownership of a programme by both the donor and the recipient of the aid

¢ that the provision of aid would be aligned with the recipient’s priorities

¢ that the procedures for aid provision would be harmonised for the best
outcomes

¢ that a results-oriented framework would be used to assess progress

e that donor and recipient would be mutually accountable for the progress

in implementing agreed commitments on aid.

Further to the DAC principles, the United Kingdom Department for International
Development (DFID), which works with individual UN agencies on development
issues and is regarded as one of the best aid agencies to work with from a
developing country point of view, used an additional perspective. The UK
Progress Report on Aid Effectiveness (United Kingdom DFID, 2008) stated that
providing aid by itself is not enough. “What matters is not just the quantity of aid

but its quality. Aid can be made to work much harder, pound-for-pound, in

38 For example: Aid effectiveness: a progress report on implementing the Paris declaration
(OECD, 2008).
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reducing poverty and there are four key ways to do this” (p. 4):

greatest impact
best outcomes

assessment of effectiveness

L=

sustainable changes.

So quality aid is efficient and effective, achieves the best long-term outcomes

for those who need it and is assessed to check that its aim is being fulfilled.

The four key ways also apply to the restorative justice process. Likewise, the

following effectiveness indicators:

e ownership of the programme by the two parties — victim and offender

e provision of assistance being aligned to the priorities of the recipient —
the restorative justice victim

¢ and the parties involved being mutually accountable for implementing

agreed commitments.

Restorative justice effectiveness

The restorative justice community has also addressed the issue of
effectiveness. A Canadian quantitative study 7he Effectiveness of Resforative
Justice Practices: A Meta-Analysis (2010 ) found that restorative justice was
effective in some areas. It concluded that
generally, compared to traditional non-restorative approaches, restorative
justice was found to be more successful at achieving each of its four major
goals. In other words, based on the findings of this meta-analysis,

restorative justice programs are a more effective method of improving

victim [and] offender satisfaction, increasing offender compliance with
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restitution, and decreasing the recidivism of offenders when compared to
more traditional criminal justice responses (i.e. incarceration, probation,
court-ordered restitution). In fact, restorative programs were significantly
more effective than these approaches in all four outcomes (with the
exclusion of the offender satisfaction outlier) (Research and Statistics

Division Department of Justice Canada, 2010 p. 17).

This quantitative study made a comparison between restorative justice and
traditional approaches and found restorative justice to be more effective than
the conventional justice system. This study does not evaluate the quality of

either approach, but it does indicate criteria worthy of study:

o offender satisfaction
e improving victim satisfaction
e increasing offender compliance with restitution

e decreasing the recidivism of offenders.

Although this Canadian study differs from my research in methodology,
methods, location, and personnel, it provides useful criteria for assessing

restorative justice effectiveness.

Another study, Restorative Justice Volunteers’ Perceptions of Effective
Facilitators (2007), conducted by Souza and Dhami (2007) of the University of
Cambridge (UK), was a self-completion questionnaire with two open-ended
questions which asked volunteers3® to define “good” (i.e. effective) and “bad”

restorative justice facilitators. The study focused on trained, experienced,

39 These people were community volunteers as opposed to professionals such as police and
probation officers.
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restorative justice facilitators who were involved in a face-to-face,
victim/offender conferencing mode, from acceptance of the case to the post-
conference stage, and were seen to play a pivotal role in the restorative justice

process. The facilitators’ primary responsibilities fitted into four stages:

1. accepting the case and preparing victims and offenders to meet
2. pre-conferencing the parties

3. facilitating the restorative justice conference

4

. monitoring outcomes from the conference.

The volunteers reported that “having adequate skills was the most important
aspect of being a good facilitator, while the qualities of a bad facilitator were

being judgemental and dominating in the RJ process” (p. 55).
The characteristics, listed in order, of a good facilitator were:

e adequate skills/being prepared
e objective/non-judgmental/impartial
e personal traits

e believes in programme principles/practices.
More specific factors cited were:
e tangible skills, for instance administration
¢ internal abilities such as interpersonal and leadership skills

o attributes like open-mindedness, attitudes like motivation

e values like accountability and fairness.
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The characteristics of a bad facilitator were:

e opinionated/judgmental/biased

e imposing/dominating

e inadequate skills/lack of preparedness
e having a personal agenda

e personal traits.

The researchers claimed that the findings raised some interesting points:

the most highly regarded attributes of a good facilitator generally
represents dynamic, external forces (i.e., skill level and organisation),
while being a bad facilitator involves internal and more static descriptors
(i.e., judgemental and biased). While the former can be improved upon
through further training, the latter is more problematic as these are often
ingrained attributes” (Souza & Dhami, 2007, p. 60).

The research methodology and methods of the Cambridge study were different

from my study but some of the findings in each were similar.

Effectiveness questions for facilitators in Aotearoa/New Zealand

The 2002 Advancing the Agenda in Aotearoa/New Zealand (Julich, 2003) hui
(meeting), explored critical issues in restorative justice. It raised the following

questions that relate to facilitator effectiveness in this country:

e are practitioners being adequately supported and resourced, for
example, with status and money?

¢ would full-time professional facilitators be more effective than
volunteers?

e how are cases being referred in this discretionary programme? Is this

victim-oriented? Who are the gatekeepers?
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e what is good practice and what is bad practice? How much variety in
practice is helpful?

e should practitioners be grounded in principles and visions as opposed to
practice and methodology?

e s restorative justice too settlement driven so that feelings and
relationship issues get ignored?

e is the level of risk-taking appropriate — for example domestic violence?

e are we evaluating ourselves and allowing ourselves to be evaluated?

e are we adequately victim-oriented?

e are we practising what we preach?

Facilitation case studies

Van der Merwe (1998), in the three case studies of his facilitation and mediation
work in South Africa, raised some further aspects of effectiveness in facilitation.
He made a clear distinction between facilitation and mediation — which he
defined as being a goal-oriented procedure. Facilitation is process-oriented and
is

restricted to one aspect of mediation: the facilitation of communication
between conflicting parties. The facilitator does not suggest solutions and
is primarily concerned with technical rather than moral issues, that is with
the process of improvement of communication, rather than the goal of

reaching a solution (p. 18).

This definition would be appropriate for restorative justice facilitators, who aim
to restore relationships. Van der Merwe (1998) made a further distinction,
stating that mediators need to be impartial, whereas facilitators can be partisan
and empower the weaker party when there is a power imbalance. This fits with

the victim-centred aspect of the restorative justice process. Van der Merwe

82



claimed that a facilitator can make partisan interventions as a change-agent in
favour of what, in the restorative justice process, would be the offence victim.
He pointed out that such partisan interventions can estrange the change agent
from the perceived perpetrator of the offending. Indeed, restorative justice
facilitators walk a fine line between supporting the victim and alienating the

offender.

The context of van der Merwe’s (1998) work was different from that of a
restorative justice facilitator, but many of the factors that he discussed are very
apposite for restorative justice work. In his conclusions, he suggested some
important factors of effective and sound mediation, of which the following could

be applied to facilitation.

Firstly, some key principles:

to help parties who have been guilty of misbehaviour, or who have talked

themselves into a corner, to get out of the predicament while saving face

¢ the mediator [facilitator] must have credibility with all contending groups

e where there is gross asymmetry of power between adversaries, a
process of empowerment of the weaker party is essential

e be respectful towards all parties especially towards the perceived

perpetrator of violence or oppression (pp. 16-18).

Van der Merwe also stated that:

¢ the facilitators needed to be aware of the context of the situation and the
needs of the participants
e the participants should demonstrate trust, respect and tolerance

¢ the facilitator would not impose their own wishes but allow the
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participants to decide how they would use the insights gained from the
reliable information and meaningful communication that they had
facilitated

o the facilitator would be very patient and work at the pace of the

participants.

Van der Merwe claimed that quality service is necessary for effective mediation
or facilitation. He considered that facilitators should have skills gained through
training and experience. He noted: “While | did learn from experience, | had no
formal training in conflict handling. | maintain that appropriate training,
especially at an early stage in my career, would have greatly increased my

expertise and efficiency” (1998, p. 19).

The new elements that van der Merwe (1998) adds to this discussion are that:

o facilitation is a process of improvement of communication

o facilitators may act as a change-agent and make partisan interventions to
empower the weaker party

o facilitators need to be aware that partisan interventions can estrange the
change agent from the perceived perpetrator of the offending

o facilitators need to help parties who have been guilty of misbehaviour to
save face while taking responsibility for their misconduct

e the participants should demonstrate trust, respect and tolerance

o facilitators should allow the participants to decide how they would use the
insights they gain

o facilitators should be very patient and work at the pace of the

participants.
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Effectiveness in restorative justice

One measure of effectiveness is whether the goal of the process has been
achieved. According to Strang et al. (2006): “One major goal of face-to-face
restorative justice (RJ) is to help heal the psychological harm suffered by crime
victims” (p. 281). In the study Victim Evaluations of Face-fo-Face Restorative
Justice Conferences: A Quasi-Experimental Analysis, Strang et al. (2006)
claimed that restorative justice and criminology theories “have focused almost
exclusively on effects on repeat offending by offenders (see, for example,
Braithwaite, 1989, 2002; Sherman, 1993; Tyler, 1990), with no formal theories

of victim consequences” (Strang et al., 2006, p. 284).

That study had access to both qualitative and quantitative data and employed
randomised controlled trials. The restorative justice approach studied by Strang
et al. (2006) used voluntary, face-to-face meetings between offenders, their
victims and their respective supporters. In total, 210 people from three
locations* took part. Each victim was interviewed once, two to six weeks after
the restorative justice conference. The study reported that, “despite substantial
variations in offense types, social contexts, nation and race, before-after
changes revealed by qualitative and quantitative data are all in the same
beneficial direction” (Strang et al., 2006, p. 281). “Evidence from the three

situations showed that victims can derive substantial benefits from a form of

40 Canberra (Australia); London, Thames Valley (UK); and Northumbria (UK).
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face-to-face RJ” (Strang et al., 2006, p. 282).

The study found that, since a major restorative justice goal — of helping heal the
psychological harm suffered by crime victims — was achieved, the facilitators
involved had demonstrated effective practice. While the study did not focus on
facilitator effectiveness, it is clear that the following factors contributed to the

effectiveness for victims of the restorative justice process:

e preparation of the participants for the conference in a pre-conference
meeting where the participants are given information about their roles
and responsibilities in the conference

o offender and victim knowing they will be able to talk freely about what
happened at the time of the offence, and to express their feelings directly
to one another

¢ offenders knowing the purpose of the conference is to hold them
accountable for their actions, for them to demonstrate responsibility for
their behaviour and for them to attempt to repair the harm they have
caused

e victims knowing they will be given an opportunity to find out why the
crime occurred, to describe the emotional and material effects of what
happened and to ask questions of their offender

¢ the facilitator keeping the discussion focused on the incident and its
aftermath

e conference participants being aware it may be a highly emotional
encounter, sometimes with shouting and tears

e the facilitator will assist the parties to compose agreed outcomes aimed
at repairing the harm that has occurred — including such matters as
material reparation to the victim, what the offender can do to prevent
future offending, apologies and expressions of remorse

¢ the facilitator will give participants an opportunity for everyone to talk
together informally, which gives time for important emotional repair work

to take place.
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In this study, the victims of crime stated that they were in a better state after
attending this particular type of restorative justice conference than they were

before it.

Regardless of the kind of crime they have suffered, the kind of community
they live in, the point in the criminal justice process, or the physical
location of the conferences, victims who have taken part in RJ report very
positive experiences. This conclusion applies to almost every criterion on
which data are available (Strang et al., 2006, p. 306).

Osborn (2003), in his dissertation on training in restorative justice, examined the

following qualities and skills for effecting praxis:

o flexibility
e trusting

e intuiting

e intentions

e respect.

Dignan et al. (2007) studied three major restorative justice schemes operating
within a criminal justice context in England and Wales. The study used a
dramaturgical analysis to make clear a number of process issues. The factors of
facilitator effectiveness peculiar to this study included:
¢ the number of facilitators for a conference varied between one and four
persons
e in a criminal justice context, the issue of who is the offender and who is
the victim may not be clear — as in a brawl, for example

e when operating in a criminal justice context, the process must conform to

certain suitably modified human rights standards that may not be
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required in other settings.

The study introduced another important element, which was that facilitators
were required “to act as the ‘custodian of restorative justice values’. What we
mean by this is that one of the primary duties of a facilitator is to ensure that the
proceedings are conducted in accordance with restorative justice precepts”

(Dignan et al., 2007, p. 13). These were cited as

e fairness
¢ inclusiveness, that is, letting everyone have their say

e equality of standing — that is, one party not dominating another.

The study concluded that the

réle of the restorative justice facilitator that we have outlined in this section
is clearly both demanding and exacting, and it is hardly surprising that
there is almost unanimous agreement on the need for appropriate high-
quality training to be provided for all restorative justice convenors and

mediators (Dignan et al., 2007, p. 14).

Summary

The data cited here indicates that — in delivering effective counselling,
development aid, or restorative justice processes — the following criteria need to

be present:

¢ the practitioner/donor has a client-centred approach and the
client/recipient is empowered to claim their authority in the interaction

e the client/recipient and practitioner/donor share accountability for their
interaction, and together decide on and implement process outcomes

e quality practice/procedures are provided which work for sustainable long-
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term outcomes and are monitored and assessed
e practitioners are skilled and have personal presence, and values and

attributes appropriate for the work.

Having presented theoretical perspectives of restorative justice, facilitation and
facilitators, and effectiveness, and established a theoretical foundation for this

research, | move to discuss the methodology used to conduct this research.
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Part Two: Methodology, Methods, Analysis
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Chapter 4. Methodology

This research aimed to evaluate the effectiveness of restorative justice
facilitators in the criminal justice system in Aotearoa/New Zealand and to
discover what might enhance facilitator effectiveness. In this complex chapter

| am going to discuss the methodological base | used for this research.

| will outline the appreciative inquiry methodology employed to gather data from
facilitators and key informants, review issues in Maori and Pacific research
methodology and their relevance to this research, and consider reflexivity and

its significance for research and researchers.

| aimed to be transparent with participants, informing them of the methodology
and methods being used, and the stages of the research process. | was open to
being challenged about what was happening, and why, as the process
proceeded. | made notes of what surprised me, what worked well, and what did

not, and how | handled those matters.

An appreciative inquiry approach was appropriate for this research because it is
rigorous and can cope with multiple methodologies and multiple methods — for
example: action research, participatory research, focus groups, key informant
interviews, observation research, official statistics and even phenomenological

research.4! Appreciative inquiry was also able, when the nature of the findings

41 Professor M.Waring, 27.5.2009, unpublished commentary.
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called for a more critical academic lens, to draw on the notions of Grant &
Humphries (2006) to support this. Rigour occurs as methodologies inform each
other. Babbie (1998) claimed that “evaluation researchers often have to cope
with more complex ethical, political and administrative issues than in other
forms of social research” (p. 9), so a methodology such as appreciative inquiry,

that can cope with such multiplicity, was most appropriate for this study.

Appreciative inquiry was also chosen because its nature is closely aligned with
that of restorative justice. Both have an affirmative, strength-oriented, story-
telling approach that involves people relating across all levels of status, so
everyone can contribute to their potential. Restorative justice and appreciative
inquiry recognise that growth and change are possible. The appreciative inquiry
affirmative focus is on what works (Hammond, 1998). This focus also fits with
the view of evaluation as being “grounded in the everyday realities of

practitioners” (Preskill & Catsambas, 2006, p. 41).

Appreciative inquiry

Cooperrider and Whitney (2005) claimed “appreciative inquiry is about the
coevolutionary search for the best in people, their organisations, and the
relevant world around them” (p. 3). It is “the study and exploration of what gives
life to human systems when they function at their best” (Whitney & Trosten-

Bloom, 2003, p. 240).

A problem-solving methodology could be used to evaluate the perceived lack of
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uniformity of effectiveness of restorative justice facilitation, but problem-solving
modes of inquiry, which use a vocabulary of human deficit, are contrary to the
restorative focus of restorative justice. It was important that the methodology
used in this study did not use a deficit discourse. To do so would conflict with
the practice of restorative justice facilitators, who consciously avoid negative
terminology as they work with victims and offenders to achieve positive
outcomes. For example, at a restorative justice conference the negative
terminology of “offender” and “victim” are replaced with participants’ names so

the language used gives them equal worth.

Appreciative inquiry aims to discover the strengths of an organisation or
programme and from them design and implement more effective operation.
“The major assumption of appreciative inquiry is that in every organisation
something works and change can be managed through the identification of what
works, and the analysis of how to do more of what works” (Hammond, 1998,
p.3). Patton (2003) described appreciative inquiry as having an open-ended
story-gathering nature which is appropriate for use with a restorative justice
process in which victims and offenders tell their stories. Elliot (1999) considered
appreciative inquiry to be more than a set of procedures to be applied in a
mechanical way, “it is art as much as science, poetry as much as prose” (p. 57).
Thus, appreciative inquiry fits well with the restorative justice process, which
needs to be able to encompass people of all ages, ethnicities, cultures, and

perspectives, their circumstances and their modes of operation.
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Appreciative inquiry focus

Appreciative inquiry intentionally turns from a deficit-based approach to an
affirmative focus. Instead of asking “What problems are you having? [it asks]
What is working around here?” (Hammond, 1998, p. 6). This positive focus
leads to accusations of appreciative inquiry being “unbalanced and uncritical”
(Patton, 2003, p. 91), or of “being focused on ‘warm, fuzzy group hugs’ (Grant
& Humphries, 2006, p. 404), and of ignoring what is not working. Preskill and
Catsambas (2006) state that appreciative inquiry deals with problems “by
accepting the realities for what they are” and “shifting the focus and language
from one of deficits to one of hope and possibilities based on what has worked
in the past” (p. 26). It focuses on strengths, which is more productive than
focussing on problems. Management guru, Peter Drucker, stated in a recent
interview “the task of organisational leadership is to create an alignment of
strengths in ways that make a system’s weaknesses irrelevant” (Cooperrider &
Whitney, 2005, p. 2). An appreciative inquiry approach accepts that
organisations already have within themselves that which is needed to effect the
desired change. Appreciative inquiry’s task is to liberate this energy. This is
what a restorative justice process aims to do for victims and offenders, as it
gives them both the opportunity to hear and accept the facts of the offence and
move on to repairing, as far as possible, the harm done by the offending. This is
demonstrated by the frequency with which participants leave a conference with

more positive energy than when they entered it.
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Appreciative inquiry process

Different exponents of appreciative inquiry have given its usual four phases
different labels. | followed the “4D” cycle developed by Cooperrider and Whitney

(2005, p. 16).
e Discovery: the strengths of the organisation are discovered
e Dream: the future starts to emerge

e Design: the ideal organisation is designed

e Destiny: the new organisation is created.

These 4Ds gave a framework for the data collection phase of the study, as well
as showing the flow of the growth and change that an appreciative inquiry
approach encourages. The process used in the focus groups was based on

these 4Ds.

Cooperrider and Whitney (2005) listed five principles and scholarly streams
central to appreciative inquiry’s theory-base of change, which are derived from
three streams of thought — social constructionism, image theory, and grounded
research. Briefly, these principles and scholarly streams are:

the constructionist principle

the principle of simultaneity

the poetic principal

the anticipatory principle

o wbdh =

the positive principle.

Preskill and Catsambas (2006, pp. 10-11) add another three:

6. the wholeness principle
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7. the enactment principle

8. the free choice principle.

Language

In an appreciative inquiry process language is vitally important — just as it is in
our daily interactions. The words we use disclose the perceptions and
perspectives from which we operate. If we view a glass as half empty we
disclose our deficit attitude, but if we view it as half full we demonstrate our
hopeful perspective. Therefore the language used in an appreciative inquiry is
very different from that used in problem-solving approaches. Appreciative
inquiry intentionally turns from a deficit-based approach to an affirmative focus.
Instead of focusing on the problems it looks at what is functioning. Rather than
being drained by looking at problems and seeing gaps in the organisation, its

members discover they are part of a fluid, adapting, dynamic system.

Asking questions — the “inquiry” part of appreciative inquiry — is fundamental to
human learning, growth, and change. Questions are significant in organisational
management and developmental change too, because “human systems grow in
the direction of what they persistently ask questions about” (Cooperrider &
Whitney, 2005, p. 9). But the style of questioning is also crucial. Questions in an
appreciative inquiry process ask “respondents to communicate their concept of
the nature, worth, quality, and significance of a programme or some aspect of
the organisation” (Preskill & Catsambas, 2006, p. 76). Some appreciative

inquiry exponents (Cooperrider & Srivastava, 1987; Preskill & Catsambas,

96



2006) consider questions so vital that they give the actual wording of the

questions to be used.

As with appreciative inquiry, language is also very important in a restorative
justice process. The communication in a situation dealing with both a person
who has been harmed, and the one who has harmed them, can either assist in
healing and restoration, or lead to entrenching resentment and revenge. One of
the first language tasks in a restorative justice process is the reframing of the
negative titles of offender and victim — participants are called by the personal
name they choose and become people, rather than fulfilling a role with
weighting of unequal value. Throughout the process, restorative justice

facilitators consciously avoid negative terminology.

How Appreciative Inquiry and Restorative Justice fit

The affirmative approach of appreciative inquiry (Preskill & Catsambas, 2006)
correlates with the restorative emphasis of the restorative justice process. The
story-telling that is an integral part of appreciative inquiry matches the story-
telling that is central to the restorative justice process. Victims and offenders tell
each other, in their own words, what happened before, at the time of, and since
the offending. Because restorative justice processes are nearly always very
exciting events, restorative justice facilitators have also become skilled tellers of
affirmative stories. Indeed, telling stories has long been used by humans as a
method of communicating (Chu, 2008), and appreciative inquiry and restorative

justice processes continue this tradition.
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Like an appreciative inquiry process, a restorative justice process moves from
talking of the past to dreaming of, and designing for, the future. Victims and
offenders together decide what will need to occur to heal the harm that has
been done: offenders offer to take action and victims accept their offer. Again,
like appreciative inquiry, restorative justice processes produce unexpected
positive outcomes because the participants relate to each other from positions

of equality.

The positive stance of appreciative inquiry also fits well with the emphasis on
empowerment that has consciously been the cornerstone of my own

professional work for three decades.

Critique of Appreciative Inquiry

There has been little self-reflection or critique of appreciative inquiry. According
to Aotearoa/New Zealand researchers Grant and Humphries (2006), there have
been few evaluations of appreciative inquiry documented in literature, and what
has been written assessed the outcomes rather than the process of the
methodology. In the reflection that has occurred, the ‘determined’ positive
approach of appreciative inquiry has been a concern. Rogers and Fraser (2003)
asked “whether appreciative inquiry, focused entirely on the positive, risks
distortion by its emphasis of the positive, in the way a plant may grow lopsided
as it reaches for the light” (Grant & Humphries, 2006, p. 402). My assessment is
that this analogy does not take into account that for a plant to have to grow

lopsided to reach the light, it is growing in negative conditions and is reaching
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for positive ones. It is indeed a good metaphor for an appreciative inquiry at
work. | agree with Patton (2003) who stated that appreciative inquiry can deal

with the weaknesses as well as the positives.

This question of balance between positive and negative approaches is explored
by Grant and Humphries (2006) in their research, Critical Evaluation of
Appreciative Inquiry.: Bridging an Apparent Paradox. They use critical theory to
critique appreciative inquiry and find that despite coming from opposing
perspectives — hence the paradox — both appreciative inquiry and critical theory
seek to facilitate “human flourishing”. Grant and Humphries (2006) propose the
development of “Critical Appreciative Processes (CAPs)” (p. 408) which they
suggest could enrich appreciative inquiry theory through an association with a
“negative” critical theory. | would not see this proposal as being relevant to my
study, or fitting with my own experience of using a positive approach such as
appreciative inquiry, where a positive approach has achieved the aim of the

work better than a negative one.

Patton (2003) disagreed with view that appreciative inquiry ignores or stifles
weaknesses in its study and observed that in the dream phase of an
appreciative inquiry study where the “dreams and wishes” are articulated,
existing weaknesses are often identified. He stated, “cases in this volume
provide strong evidence that problems and weaknesses can and do emerge in
an appreciation-centred inquiry” (p. 91). That is also my experience. | have

found that participants in a group more easily raise and deal with deficiencies in
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a positive atmosphere than they do in a negative one where they can expect a

critical response.

Appreciative inquiry and research

Appreciative inquiry has been viewed primarily as an organisational
development intervention. However, according to Reed (2007) appreciative
inquiry is also a social research method. The difference in the two streams of
appreciative inquiry is that in organisational development the focus is the “effect
on the organisation and its practices” (p. 46), while appreciative inquiry as a
research method “may mean shifting the emphasis of thinking to the process of

inquiry, that is, the way in which information is gathered and interpreted” (p. 46).

When appreciative inquiry is used as a research method, research criteria have
to be observed, and appropriate methodologies and methods considered. Reed
(2007) suggested that appreciative inquiry can be used in both quantitative and
qualitative approaches, and that central ideas in appreciative inquiry are
reflected in social constructionist theory and critical theory. M