Chapter 16
Occupational safety and health — by Felicity Lamm

Objectives

* To overview theories and principles behind healtld safety and accident
compensation changes;

» To present health and safety and accident comagiendegislation;

» To identify the shifts between regulatory and-segjulatory approaches;

* To indicate the issues being addressed by cuprgsiic policy debates.

Introduction

Occupational health and safety (OHS) is concerngl understanding and preventing
workplace injuries and illnesses. It covers allea$p of paid and unpaid work and includes
all working environments, ranging from an officedtisg to a building site. There are an
array of potential risks facing both employers angployees in which some of the risks will
not materialise for many years, such as those iassdcwith asbestos and radio-active
substances. OHS is often a good indicator of hoW the company is performing and
there is growing recognition that good health aaflty management can improve
productivity (Massey, et al, 2006). Yet, providirg healthy and safe working
environment is still not an absolute priority inmyaNew Zealand firms. Negotiating over
safer and healthier working conditions, for examlas resulted in treating workplace
hazards as an extra payment, or as “dirt moneyierathan reducing exposure to the
hazards. This is in spite of the fact that thewe sagnificant social and economic costs
attached to work-related injuries and illnesses2006, it was reported that the annual
cost of occupational injuries and ilinesses in N&¥aland was approximately 4 percent
of GDP and amounted to a $4.2 billion per yearhwibrkers’ compensation payments
running at over $5 billion (National Occupationaleath and Safety Advisory
Committee, 2006 (NOHSAC); Accident Compensationgoaation, (ACC), 2007).

Endeavouring to understand why New Zealand consinoehave a shocking rate of
work-related injury and illness, however, is compknd is overlaid by a number of
issues. The preoccupation with increasing proditgtivand the consequential
technological advancements have generated a nushidiS problems. For example, as
technology has advanced, there have been safetheaith benefits for workers, but
there have also been new hazards created, partycililkesses, such as cancers, linked to
chemical exposure. In most instances, the OHS aéiguok to limit human exposure have
not been able to keep pace with the avalanche wfaemicals being developed and
evidence linking a particular chemical with a dseg& often very difficult to establish.

The level of effectiveness of the New Zealand Oeglgdlation is another dominant issue
and New Zealand's approach to OHS legislation Hastuated with each major
legislative reform, as depicted in the diagram. Twggslative approach has swung from



self-regulatory to highly prescriptive and is nown®ore co-regulatory approach, a
position somewhat in the middle. The co-regula&pproach has also meant a change of
roles whereby those covered under the Health afetySa Employment Act, 1992 are
required to take on much more responsibility fornaging and regulating their
workplace hazards than was previously the case. @Spectorate’s role has also
changed from one that was more akin to communiticipg, enforcing a wide range of
regulations, from wages to machinery, to a role ihanore targeted towards responding
to complaints and dispensing telephone advice.

Figure 1: Time-line of Major Occupational Healtrdg®afety Legislation

Employment of | Factories Act | Accident CompensationHealth & Safety in
Females Act 1873| 1891 Act 1972 Employment Act 1992

—_—

Therefore, in order to understand why New Zealaasl duch a poor occupational injury

and illness record, key themes are explored. Tis¢ fheme is the evolution of New

Zealand's OHS legislation commencing with an ovawbf the historical developments

and an outline of the key elements of New Zealatetisslation — the Health and Safety

in Employment Act, 1992. A discussion of the Aclisitations and the subsequent

reforms that have taken place since 2000 is alssepted. The second theme to be
addressed is New Zealand’s revolutionary workemg-fault” compensation scheme and
its basic legislative elements. The final themalsievith the more pressing OHS issues
facing employers, employees and government agerfolesxample what are the health

and safety implications of increased productivity?

An overview of health and safety legislation

In spite of the terrible working conditions and ttentinued exploitation of workers —
especially young girls — there was a great degotitical and commercial opposition to
any measures that would curb employers’ powers. Wipeaking in the New Zealand
Legislative Council on the 1891 Factories Bill, tHen. Sir George Whitmore stated: ‘|
say this Bill is a great deal worse than the VietorAct, and will prove to be one of the
greatest barriers to the introduction and fostemignanufacturing industries in the
colony’ (New Zealand Parliamentary Debates 1891, 7I®). Nonetheless, the more
comprehensive 1894 Factories Act was passed andaseempanied by a similar
measure applying to work in shops and offices —$heps and Shop Assistants Act
1894. In that year, the first woman factory inspecHarriet Morrison who had earlier
formed the Tailoresses’ Union and the Domestic &#s/ Union, was appointed,
apparently reflecting the concern for the workimonditions of women. The Liberal
Government added to these various measures, remguiae working conditions on ships,



on farms and in mines. Taken together, this arfalaloour legislation represented a
massive piece of government intervention which mled for minimum working
conditions in industry and gradually removed somehe more immediate problems
from the workplace.

However, efforts both in New Zealand and overseasontrol occupational health and
safety by law tended to develop in a haphazarddastind by the 1970s New Zealand’'s
OHS law had become piecemeal, complex and unwielhe legislation sufferetom a
number of limitations. First, much of the legistatiwas introduced in an ad hoc manner.
That is, as new hazards arose, statutes and iegslatere passed with no attempt to obtain
consistency or overall coherence in the law or eoting policy. Second, the legislation, on
the whole, was prescriptive and dealt with spetifizards, activities, and workplaces. As a
consequence, the legislation was often overtaketedynology soon after it was enacted.
Third, not only was there a legislative overload the administration of the law was
fragmented. For example, by 1980, New Zealand Gddfslation was covered by no less
than 31 Acts supported by some 100 regulationscadds of practice and administered by
five government departments. Fourth, over 25 peroéthe New Zealand workers were
employed by government and semi-government orgémsaand as a result were not
covered by the Factory and Commercial Premises FAith, New Zealand workers were
given no statutory powers to participate in theirkplace health and safety issues. Finally,
as Gunningham states (1985:26) “the traditionatipational health and safety system did
not succeed in reducing workplace injuries andadisg to socially acceptable levels”.

Other countries suffered similar OHS regulatoryiaiencies and in response conducted
their own reviews, notably Britain with Lord Robémeport, Safety and Health at Work
(1972). The two main features outlined in the Rsbdreport were seen as essential to
effective administration of, and long-term comptiarnwith, OHS legislation:

. A single Act covering all workers, administeredabgingle unified inspectorate; and

. The creation of a joint, self-regulatory approadiere the responsibility for health
and safety is placed firmly back into the workplatkat is, the ownership of “duty
of care for workers' is no longer solely with that8 but instead with employers and
workers. The participation of workers is formalizeth the mechanism of
representation on workplace health and safety cttewsi

The BritishHealth and Safety at Work At®74, followed the recommendations outlined in
the Robens’ Report by reversing the traditional soofi proof from the state onto the
employer. The Act dictated that if an industrigumy occurs, there is a prima facie case
against the employer for breach of duty of caree Timspectorate no longer has to
demonstrate that a regulation has been violatetheRahe employer is required to show
that steps were taken, as far as is reasonabligatale; to ensure that work processes and
the workplace were safe. There is a duty on thel@mpto self-regulate their workplace
health and safety by identifying problems speddithe work site and devise to appropriate
solutions. This does not mean that OHS is the eka@uprerogative of management;



workers are expected to be given a participatile irodetermining their workplace health
and safety.

However, as Australia and Britain were implemenfapins-type models during the 1970s
and 1980s, New Zealand directed its attention wmprehensive "no-fault’ system of
compensation of occupational injury and disease.aAsonsequence of the “no-fault'
compensation philosophy, New Zealand subsequeailgdf to address the issue of its
scattered and often ineffectual OHS legislationwéts not until 1988 that the Labour
Government established the tripartite Advisory GQuiuior Occupational Safety and Health
(ACOSH), chaired by the then Minister of Laboure thlon. Stan Rodger. ACOSH
committee issued a repof@ccupational Safety and Health Reform: a PubliccDssion
Paper (1988), which proposed radical changes to their@igstructures. Similar to the
British Robens’ Report, it recommended the replas#nof those structures by one Act,
implemented and administered by a single Authongmely the Department of Labour.
The report also stated that workers should padieijn the decisions affecting their safety
and health. The sentiments of one Act, one authamdre strongly endorsed by the New
Zealand Employers Federation (NZEF) and supporyettido bulk of public submissions on
the ACOSH Report. Although, the New Zealand CountilTrade Unions (NZCTU)
supported the principle of one Act, one authorhgy were also adamant that worker
participation be included in the Labour Governnge@tcupational Health and Safety Bill,
1990. The report and the subsequent Bill signalleddical departure from the traditional
prescriptive legislation and enforcement to a mortettered approach to the employment
relationship between the state and business. Indeed.980s policy debates surrounding
the OHS reforms have subsequently been seerpesualeto the policy shifts associated
with other pieces of employment related legislafen. Employment Contracts Act 1991,
Industry Training Act 1992, Human Rights Act 199@idrivacy Act, 1993).

The Labour Government was unable to present @eaupational Health and Safety Bill,
1990, before the House went into recess on the eve efl890 general election. The
National Government was subsequently elected drmtlirced its owiHealth and Safety in
Employment Act, 1992HASIE Act). The Act was introduced as part of tRational
Government's employment package. It was intendedeflect the Government's non-
interventionist approach to employment relationd apitomised the dominant political
ideology of the late 1980s and 1990s in which ddegipn and self-regulation became the
mantra of the new right (Lamm, 1994; Kelsey, 199¥hen introducing thédealth and
Safety in Employment Bilthe then Minister of Labour, however, stated thahust be
viewed in conjunction with the experience-ratingyasions of theAccident Rehabilitation
Compensation Insurance A(1992) (Birch, 1992). That is, the two pieces egislation
were intended to support a “carrot and stick' egagrdo health and safety in the workplace.

The Health and Safety in Employment Act 1992
With the introduction of thédealth and Safety in Employment Act, 19B#ASIE Act,

1992) began the process of rationalizing OHS bwtarg one Act, administered by one
enforcement authority, covering most workers. Therent law is broader than the



previous legislation, which covered only privatectse businesses and identified
workplaces by the kind of work carried out or maehny or process used. The Act
includes all employers whether or not they aregypas, self-employed, or control the
place of work, and covers most places of work. piiecipal aims of the HASIE Act are

not only to prevent harm to workers while they atework but also to promote

excellence in the management of health and safte. Act shifted the legislative

emphasis from controlling specific hazards to prongpexcellence in health and safety
management, in particular through promoting theéesgatic management of health and
safety.

In particular, the responsibility and accountapilfor OHS rests primarily with the
employer who, under sections 7 to 10, must dodhewing:

» Systematically identify existing hazards and newands, and regularly assess each
hazard to determine whether or not it is signiftcarhis requires the employer not
only to set objectives and co-ordinate responsiglifor carrying this out, but also to
plan and establish procedures for constant haderdification.

» If the hazard is significant the employer must takeracticable steps to eliminate it,
isolate it or minimise the likelihood that the haavill cause or be a source of harm
to employees. However, this is not an easy tastheaemployer must determine what
is “a significant hazard”.

The effect of these provisions is that employes r@quired to establish systems for
identifying hazards in places of work and for hdzamanagement. Accident investigation
is emphasised as part of an effective managemsiegray For those employers who do
not have the ability in-house to carry out accidemestigation, private consultants may
be able to help in some cases. Other key dutiesruhd Act are listed below.

» Training and supervision are the cornerstones @fAtt and require the employer to
identify the health and safety training needs othlaogroup and an individual basis.
Under section 13, the employer will have to de¢ides instructions will be given, for
example, by in-house trainers, a buddy systemymaiteourses, etc.

* Monitoring of employee health is to be carried outer section 11 if there is a
possibility that a hazard or hazards may cause ubhates or long-term harm to the
health of the workers. Difficulties can arise, hoee when trying to measure the
effects of employee exposure to health risks astfeets may not become apparent
for many years.

» Under section 25, it is also the employer’'s resfimlity to ensure that a register is
kept of all accidents that occur as well as natifythe Department of Labour of any
serious accidents. The Act outlines the procedswesunding the investigation of
accidents.

* The Act stipulates that an employee must be kdptnmed of all hazards they may
encounter while at work and must told the compaey®ergency plan. The employer
must also give the results of any health monitotmg¢he employees. Previous OHS
legislation also made provision for employees tdképt informed over OHS issues



through the mechanism of joint management—workaitiheand safety committees
and workers’ representatives.

The Act createswo types of offencand increases penalties for failing to follow safe
work practices. Théirst type of offence is where a person (a) takes an actimwing
that it is reasonably likely to cause death oraeriharm and the action is contrary to the
provisions of the Act, or (b) does not take actiknpwing that inaction is reasonably
likely to cause death or serious harm, and thegpecsncerned is required by the Act to
take action, and where death or serious harm doéact, occur. If convicted, the person
could be fined up to $500 000 or face up to twaryéa prison, or both. The second type
of offence is where a person fails to comply wtik provisions of the Act and where the
failure causes death or serious harm. If convictieel,person could face a fine of up to
$250 000. If a corporate body fails to comply wile Act, its officers, directors or
agents are liable for conviction.

In essence, under the Act if a worker suffers garynin the course of their work, an
employer not only has to prove that all regulatiarese complied with, but must show
that they wereproactive as illustrated in the 1994 District Court caseefgBrtment of
Labour v. Regina Ltd) in which Judge Everitt stated

... it requires all employers to be proactive; inastivords to seek out all hazards
and to take steps to prevent injury to workers. bygrs are now required to be
analytical and critical in providing and maintaigia safe working environment.

It is not just a matter of meeting minimum standashd codes laid down by
statute. It requires employers to go further anddbdown their own standards
commensurate with the principal object of the Adtera due analysis and

criticism. This is a new duty cast upon employers.

There is also a propensity for the courts to aviamtp-sum payments, appropriated from
fines, to workers as compensation for injuries thaye sustained. When the Accident
Compensation Corporation abolished its lump-summeys to victims of injury
(although this remedy has been restored), the €detjan to regularly award at least
50% and up to 90% of the fines to workers. Howewtehas been argued that these
compensatory payments should not be seen as acttedompensation system to replace
the ACC lump-sum award’ (Judge Saundevigstersv. Wanaka Tourist Craft Ltd
Unreported, DC, 28 May 1996, CRN 500200415849).

There have been a number of cases where the cmaer section 28 of the Criminal
Justice Act 1985, has paid part of the fine towitims of the offence, for example, in
prosecutions against David Spencer Ltd and Flet€allenge Steel Makers. As the
court noted in Dept of Labour v Alexandra Holdingd [1994] DCR 50:

This unfortunate man, in trying to be a good eme&yhas suffered a serious loss
for which, one has to say, accident compensatitihnei adequately compensate
him. Whereas, in earlier years, accidents of tlog sormally attracted very
substantial common law damages or, later on, eduit quite sizeable lump sum
payouts of accident compensation, such payouts hawve ceased or become



reduced, in many cases, to a level which many@ectof the community regard
as almost contemptuous.

The Act also imposes some duties on employees. iBswigion 19 of the Act, they are
required to take all practicable steps to ensue@ thwn safety while at work and to see
that their action or inaction does not cause havnarty other person. This becomes
problematic as the limited employee participatiarder the Act only extends to the
development of procedures for identifying and atiating significant hazards, and for
dealing with or reacting to emergencies or imminganger. If the employer fails to
develop the necessary safety procedures then thipee cannot be charged for lack of
compliance with section 19. It is also stipulatedder sections 11 and 12, that employees
are to be given information regarding emergencycgdares, any hazards they may be
exposed to, and the results of the monitoring ua#ten by or on behalf of the employer.
Part 11l of the Act deals with the establishmentcofles of practice and regulations on
health and safety standards. Section 20 allowth#development of codes of practice as
a recommended means of compliance with the prawssad the Act. Codes should also
be made available to the public and may be takem aocount by the Court where a
person is believed to have failed to comply wite &ct or regulations. Regulations may
impose a duty on employers and others who contietes of work, on employees,
owners of plant or manufacturers or sellers; or magplve any other matter considered
necessary to operate the Act. They replace indggegific provisions that were
contained in legislation such as the Bush Workees 945 and the Construction Act
1959.

As with the previous legislation, the Act providEs an enforcement agency — the
Department of Labour. Its inspectorate has funsti@amd powers similar to those
conferred by preceding legislative arrangemensspiimary duty is still enforcement of
the legislation and the provision of informatiordaadvice to employers, employees and
the public in order to improve safety in placesaafrk. Inspectors must also determine
whether the Act is being complied with, and talepedcticable steps to ensure that it is.
Inspectors may enter workplaces at any reasondile to conduct inspections and
investigations. They may take whatever sampleseqgaired for their investigations. If
an inspector believes that the law is not being mled with, they can issue an
improvement notice which specifies what has to tweedand by when. Where failure to
comply with the law may cause serious harm, a pibbn notice can be issued which
suspends work until the hazard has been removedsgsgions 39-45 of the Health and
Safety in Employment, 1992).

Issues, Trends and Legislative Changes

While the Health and Safety in Employment Act 198®onalised the administrative and
legal framework, it failed to reduce significanttile level of injuries, illness and

fatalities. The number of work-related injuries alwkesses in New Zealand continues to
be high compared to other OCED countries and tmatrate of fatalities has remained
relatively static, as seen in tables 1 and 2. I8murisdictions, such as Victoria and
Queensland, have half the number of occupationalities compared to New Zealand’s



rate of fatalities (Victorian WorkCover Authority2006; Queensland Department of
Employment and Industrial Relations, 2006).

Table 1: Workplace Fatalities across Countries

Country Fatalities Fatalities Rate per Accident Rate per
100,000 workers 100,000 workers
Australia 275 3.2 2434
Denmark 90 3.4 2561
New Zealand 61 3.5 2699
Norway 72 3.2 2446
Sweden 77 1.9 1469
United Kingdom 225 0.8 632
United States 6821 5.2 3959

Table 2: Number of New Zealand Department of LabouRecorded Fatalities

Industry 1997 | 1998| 1999| 2000| 2001| 2002| 2003 | 2004| 2005 | 2006
Forestry 9 9 4 7 2 7 9 1 7 5
Construction 17 13 17 8 12 14 6 5 14 13
Industrial/Commercial 15 9 16 7 29 29 30 16 26 15

Agriculture/Horticulture| 15 12 17 17 25 22 15 24 17 21
Extractive Industries - - 2 0 5 1 2 1 1 1
Total 56 43 56 39 73 73 62 47 6% 55
* Source: the Department of Labour, 2007. Howeweshould be noted that the number of
fatalities investigated by OSH is not an accuratecasonable indicator of trends over time, nor
are they an accurate guide to levels of safethénvtorkplace. Also the Department of Labour
figures do not include fatalities from long latendiseases caused by exposure to hazardous
substances.

Critics blamed this on the fact that the Act desthfrom the UK Robens’ model of one
authority administering one Act covering all workemnd including joint participation in
all health and safety matters. Specifically, thewN&ealand Act did not incorporate
formalised, joint participation mechanisms nor diccover all workers and there was
growing disquiet over the level of effective enfement. As a result of these concerns
and as part of the general review of the employntegislation, including health and
safety, the Health and Safety in Employment Amendnfct, 2003 was enacted in
which there were a number of changes. We will eranfiour major amendments, which
are:

» effective enforcement;

» worker participation in health and safety;

* improving coverage and regulatory consistency;
* the inclusion of stress and fatigue.

The changes tenforcement arrangementsunder the Health and Safety in Employment
Act focused on extending the limitation period faking a prosecution, removing the
Crown’s monopoly on prosecuting breaches of the #&ud the creating infringement



notices in the form of “instant fines” that canibsued by an inspector for any breach of
the Act or Regulations. The limitation period fairiging a prosecution under the Act has
increased to six months from the time when the divd@ecame known or should have
become known to an inspector. The rationale fos tbkxtension is that taking a

prosecution can be complicated process, sometiaggsring protracted scientific tests.

The Crown monopoly on prosecutions has also besmved and private prosecutions
are now possible but only once the Department dfola has decided not to prosecute
and has not issued an infringement notice or soagbbmpliance order for the same
matter. However, critics argue that the Departngntabour is abdicating is statutory
responsibility and that New Zealand’s low rate abgecutions will worsen. In
comparable jurisdictions the rates of prosecution®reaches of the OHS legislation are
much higher. For example, Queensland’s WorkplacaltAleand Safety inspectorate
carried out 214 prosecutions in 2005, with offesderdered to pay fines and costs
totalling more than $4.76 million compared to Newaknd’'s Department of Labour
which undertook only 154 prosecutions, netting #altmf $633,300 (Queensland
Department of Employment and Industrial Relatid?®)5; New Zealand Department of
Labour, 2005).

The few prosecutions in New Zealand, some arguas s result of the “self-regulatory”
approach that underpins the Health and Safety ipl&ment Act, 1992, consistent with
the Robens’ model (Beck & Woolfson, 2000; Greenbef®06). Many OHS
commentators believe that successive governments ddopted self-regulation in order
to reduce the number of field inspectors (Lamm,4198rmstrong, 1999; Bohle and
Quinlan, 2000). This approach requires fewer figdisonnel as the onus is entirely on
the employer (and to a lesser extent on the wotkeensure that they create a healthy
and safe workplace. The question arises, thoudghtive employer know how or what is
required to achieve compliance with OHS regulatiand will self-regulation actually
encourage compliance with the OHS regulations? ddiet is nicely made by Brooks
(1988: 353):

But knowing that one has such an obligation (unideregislation) is one thing.
Knowing how to comply is quite another.

Self-regulation is dependant upon the notion otimtdry compliance by the employer.
However, studies reveals that the ambiguity of fp@nance standards” and in particular,
the self-regulatory approach are particularly difft to implement, especially in the
small business sector and have done little to redoe incidence of occupational injury
and disease (Shannon, et al, 1997; Bickerdyke &rhate, 1997; Mearns, et al, 2003;
Barbeau, et al, 2004; Walters, 2001, 2004, 2008)ilaAself-regulation may have the
potential to reduce the incidence of occupationjiry and disease (although there is still
no substantial evidence to show that it does dgthalve that potential), a combination
of key elements are required if it is to succeeahamely, joint participation, total

management commitment, robust safety and healteragsand an organisational culture
that imbues exemplary health and safety practicasi(n and Walters, 2004; Massey, et.
al., 2006). In addition, a general reluctance lom part of certain employers to adopt



safer and healthier work practices highlight thechdor mandatory minimum OHS
standards in conjunction with self-regulation.

The other major change to the Health and SafetiEmployment Act, 1992 was the
inclusion of worker participation in health and safety matters Previously, New
Zealand deviated from the Robens’ model in thalidtnot stipulate the participation of
workers in decisions affecting their health andesaf Instead, it only made vague
reference to the involvement of workers in healtld safety issues (see section 12,
Health and Safety in Employment Act 1992). The fadlcat formalised worker
participation failed to materialise in the legighat was not surprising, given the National
Government’s preference for employment relatioriges that favoured individualism
and self-interest. The lack of formalised workertipgpation was severely criticised by
researchers and health and safety professionalsangued that there is overwhelming
evidence to show that worker participation dra#iijcaeduces the incidence of
occupational injuries and illnesses (Weil, 1991mPkell; 1998; Frick & Walters, 1998;
Walters, 2001, 2004, 2006).

The Health and Safety in Employment Amendment 26022 now requires employers to
ensure that their employees have a reasonable topggrto participate in work-related

health and safety matters. “Reasonable opportungytietermined by the particular
circumstances of each workplace, including thingshsas: the number of employees
employed; the number of workplaces and the distdme®veen them; the potential
sources of harm in the place or places of work; tia#ure of the employment

arrangements (e.g. the extent and regularity a§@ed employees); and the overriding
duty to act in good faith.

Employers, employees and any union acting on anlam@'s behalf must also co-
operate in good faith to develop, agree and mairdasystem that sets out the ways in
which employee participation will operate in therlygace. A ‘system’ can comprise of
any matters the employer, employees and their septatives agree on; for example, it
may involve electing heath and safety represemstifocus groups, toolbox meetings or
it may involve establishing a health and safety wuttee or something else. A system
must contain a process for review. If a systenedired and there is a failure to develop
a system within 6 months, the Act contains defmdthanisms that allows employees or
their union to hold an election for employee healtid safety representatives (either
acting separately or as part of a health and safetymittee). More importantly, if an
employer has 30 or more employees then a participatystem must be developed. A
participation system can also be established irkplaces with fewer than 30 employees,
if the employees request it.

As part of the changes to the provision of workartipipation, training of health and
safety representatives has also been includedAthsets out a statutory entitlement of
two days paid leave each year for health and saégmesentatives to attend an approved
health and safety training course. The Act provithes health and safety representatives
who have undertaken appropriate training will als® able to issue hazard notices,
informing the employer that there is a hazard i Workplace that requires systematic



management. Typically, hazard notices are onlyedsii employer either refuses to
discuss the hazard or to take steps to deal wéhhttzard within a reasonable time. It
should be noted that under thiealth and Safety in Employment At employees not
only have the right to know about and participatewiork-related health and safety
matters but also they have the right to refuse wdrich is likely to cause serious harm.

The third area of change is improvimgverage and regulatory consistencyf the
Health and Safety in Employment At992. In spite of the fact that the ACOSH Report
and the majority of submissions to the Health aatety in Employment Bill endorsed
the concept of one Act covering all workers (witdrer exceptions), there were still
anomalies in the way in which:

* government agencies appeared to have immunity frasecution under the Health
and Safety in Employment Act;

» the Act omitted certain industries and occupatiams|

» the Act was selectively applied.

Although most public servants were covered by tlealth and Safety in Employment
Act, in reality the Department of Labour was reanttto prosecute other government
departments. The most notable example was the C38%& Creek tragedy, in which
thirteen young student trampers were killed andesdvseverely injured when a
Conservation Department’s observation platform agsed, highlighted the lack of
government accountability in health and safety ematt Following the tragedy, the
government established a commission of inquiry,docted by Judge Graeme Noble.
The inquiry listed six recommendations, three ofichhrelated to the removal of the
exemption of the Crown from liability under tli¢ealth and Safety in Employment Act
and theBuilding Act and other amendments to tBeiilding Act. The public sector
immunity from prosecution was removed as an amentineetheHealth and Safety in
Employment Aainder theCrown Organisations (Criminal Liability) A@Q002.

The Act also omitted certain industries and ocdopat in particular workers in the rail
and air industries. The 2000 Ministerial Inquingd Tranz Rail Occupational Safety and
Health, led by Bill Wilson, QC, exposed the misagpiion that théHealth and Safety in
Employment Atccovered the majority of workers. The inquiry skalsthat Tranz Rail
employees who worked on the rail services werecavered by thélealth and Safety in
Employment Actbut instead by th&ransport Services Licensing A@989 and in
particular theTransport Services Amendment A892, enforced by the Land Transport
Safety Authority. The Land Transport Safety Authois essentially a licensing authority
with little experience of enforcing health and $gfetandards. In addition, under the
Transport Safety Licensing Aitte emphasis is areasonable costvhich places safety in
conflict with commercial considerations (Wilson, M/, 2000: 8). W.M. Wilson’s (2000)
key observation was that the general provisionth@efHealth and Safety in Employment
Act should apply to all Tranz Rail workers and thia# Department of Labour should
take full responsibility for enforcing the Act il @aspects of rail operations, consistent
with the Robens’ model and the ACOSH Committeec®nemendations.



Thus, extending the coverage under the Health afetysin Employment was seen as
significantly improving the wellbeing of New Zeathworkers. The Act now covers:

» crew aboard ships, crew aboard aircraft and raikes

* people who are mobile while they work; and

» volunteers carrying out work activities, ‘loaned@ayees’ and persons receiving
on the job training or gaining work experience.

There was also criticism regarding the selectiveliagtion of theHealth and Safety in
Employment ActThis is particularly noticeable in areas of woekated illnesses.
Identifying the cause of an occupational illnestyscally difficult and as a consequence
it is rare for the Department of Labour to prosecn employer or employee for causing
a work-related illness. However, there is incregsstientific evidence that links
exposure to certain chemicals with certain disea®esexample, exposure to asbestos
particles can lead to the lung disease mesothelidmather example is the link between
passive or ‘second-hand’ tobacco smoke and lungectaand heart disease. Workers
employed in industries where tobacco smoking isvgdent, such as the hospitality
industry (i.e. restaurants, bars, night clubs aadinos) and the health industry (i.e.
psychiatric residential facilities), are more likeéb suffer severe ill-health and premature
death compared to those in occupations not expmsémbacco smoke (Woodward and
Laugesen, 2000). Although the Department of Lakmtknowledges that second-hand
tobacco smoke is a significant workplace hazartiag not yet enforced the Health and
Safety in Employment Act in situations where woskare exposed to tobacco smoke and
has instead deferred to the Smoke-free Environm&etts1990 which is administered by
the Ministry of Health.

One of the most contentious changes to the HealthSafety in Employment Act was
the explicit mention o$tress and fatigueas potential work hazards and sources of harm.
There were several reasons why there was pressuldentify stress and fatigue as
potential hazards. The first reason was that ctntom the working hours and the
stipulated breaks previously set out in the oldrawainder the Industrial Arbitration and
Conciliation system disappeared after the enactraktite Employment Contracts Act,
1990, leaving most New Zealand workers without protection over how many hours
they could work at a stretch. The second andeélezason was that there were several
high profile cases in which fatigue had been theseaof a number of serious and fatal
accidents and where employees had been diagnoskdif@ithreatening stress-related
illnesses as a result of overworking. Many of tmepkyment cases involved public
servants (for examplBrickell v A-G[2000] 2 ERNZ 529). One of the most notable cases
was that of Mr Gilbert, a probation officer who wasced to leave his job of over 30
years on medical grounds as a result of years efvawk. In the subsequent court case in
June 2000, Judge Colgan upheld the claims of bredctontract and for personal
grievance and awarded Mr Gilbert:

* alump sum for loss of income from the date ofgeation for the 14 years of
working life before he became entitled to New Zedlauperannuation;
» $75,000 as general damages for humiliation, anxetydistress;



» $50,000 for loss of career, employment status amal@yability;
* $14,000 approximately, for medical expenses; and
« $50,000 exemplary damages.

The third reason is that there overwhelming evidetocshow that New Zealanders are
working longer and harder. Over the past decade Realanders are spending more time
at work than many other industrialised countrieagiRussen & Lamm, 2002; Callister,
2005). Census figures released in 2007 show teatdimber of New Zealanders working
at least 50 hours a week rose by 10,500 in thefpasyears to 415,600 or 22.7 per cent
of the working population, (Statistics NZ, 2007)owkver, in spite of working longer
and harder, New Zealand’s level of productivity egéms static and indeed studies show
that implementing measures to increase productiagly create negative OHS outcomes,
as Goetzel, et al (2002: 320) notes:

Instead of feeling empowered, [workers] may feeluncomfortable about their
new job demands...They may experience increasedstrese worry about their
job tenure, heightened feelings of detachment, dinanishing motivation to
perform at peak performance...Low morale and pootudt#s about work can
become contagious and infect fellow workers, furtegacerbating individual
productivity and bring about increased turnover ageheral organisational
malaise.

Based on his recent study, James (2006: 11) alserads working longer and harder
does not necessarily increase productivity:

The fact that over half of these new cases of weldited ill health stem from ...
stress, depression and anxiety, and musculoskeiigtalrders, also raises an
important issue of policy, particularly when accbismtaken of the further fact
that, against a background of increasing work isitgnand declining worker
discretion, the prevalence rate for stress andeeleonditions has recently grown
substantially... It also further suggests, given sy in which these conditions
are intimately connected to workload levels andrtatire of work tasks, that the
achievement of reductions of this type will requamaployers to be placed under
much greater pressure to design work tasks anthlisstavorkloads that are not
detrimental to worker health.

Thus, it would appear that in spite of the oppositio including stress and fatigue in the
amendment to the Act, New Zealanders are workingdo and harder with negative
health and safety consequences.

The Amendment to Act also contains other changéerel is a “designated agency”
clause which enables the Prime Minister to deseymmdéher government agencies with
specialist knowledge to administer the Act for atipalar industry, sector, or type of
work. The Act also stipulates that employers musivide and ensure the use of
protective clothing and equipment for employeeshaaigh the amendment allows
employees to choose to provide their own proteatie¢hing in certain circumstances.



The Act places duties on those who sell, hire @pBuplant or equipment for use in a
place of work to ensure that it is safe for itemded use. Finally, the Act requires self-
employed people and principals to record incideartd to notify the Department of

Labour of serious harm injuries.

In summary, the Health and Safety in Employment, A&92 did not stem the rise in
workplace fatalities, injuries and illnesses anat tihere was clearly a need to amend the
Act to ensure that it was more aligned with theg@ples of the Robens’ model. Whether
or not these changes alone will reduce the numbecaupational fatalities is hard to
predict. Some OHS commentators, however, arguedhatof the reasons why New
Zealand’s injury and illness rate has not declirsetthat there been a pre-occupation with
compensation instead of prevention (Campbell, 1996)is the compensation of
workplace accidents we will now address.

Accident compensation and insurance

Efforts to provide a healthier and safer workplagemeans of statutes, commencing in
the mid-nineteenth century, paralleled the strugglebtain a mandate for compensation
where workers had suffered work-related injuried dinesses. What set New Zealand’s
workers compensation apart from that of the resthef world was its innovative and

comprehensive application of the principle of ‘@alt’ compensation that was expanded
in 1972 to include all personal injury by accideegardless of the fault. It was one of the
first countries to recognise the detrimental finahcand social consequences of
workplace injuries. While the core principles oW Zealand’s workers’ compensation
have remained that same since 1972, there havenb@esrous changes tinkering at: who
delivers accident compensation, how it is deliveaad what it covers, as outlined in the
table below.

Table 3: Changes to New Zealand’s Accident Compensan

Legidation Principles for change Approach

Accident Compensation Act
1972

Woodhouse Report:
comprehensive cover,
community responsibility, fully
funded Scheme

Legislation set broad parameters wit
significant discretion

Accident Compensation Act
1982

Concerns regarding escalating
costs. A desire to move to a
pay-as-you-go Scheme

Continued discretion introduced

making

some tighter parameters for decision

Accident Rehabilitation,
Compensation and Insuranc
Act 1992

The Government Paper “A
eFairer Scheme” raised concern

to introduce insurance-based
principles.

over escalating costs and a deg

Moved from discretion to a very

sum compensation with independen
allowance

5 prescriptive environment with a more
imegulated framework. Replaced lumg

re

Accident Insurance Act 1998

Introduced competition into
workplace accident insurance

Maintained a prescriptive approach
with some discretion in rehabilitation
Legislation set the minimum




requirement for insurers
Accident Insurance Removed competition from ACC solely delivered the Scheme.
(Transitional Provisions) Act| workplace accident insurance | Reintroduced Accredited Employers’
2000 Programme and CoverPlus Extra for
self-employed
Injury Prevention, Removed insurance-based Increased focus on injury prevention
Rehabilitation, and principles with a desire to Greater discretion in rehabilitation
Compensation Act 2001 return to Woodhouse principles| while still maintaining prescription to
First step in reforming the effectively manage other entitlements.
Scheme to meet these principlesReintroduced lump-sum compensation
Injury Prevention, Continued the reform along Introduced no fault to medical
Rehabilitation, and Woodhouse lines misadventure, fairer compensation for
Compensation Amendment self-employed, and greater discretion
Act (No 2) 2005 for rehabilitation; bypasses the normal
requirement to prove causation of
gradual process injuries or diseases |&
extension of the list of compensated
diseases

Source: ACC, 2005

One of the earliest workers’ compensation schemas iplemented after the 1896
Brunner Mine disaster, in which 67 miners died asesult of a mine explosion in
Westland. The Liberal Government had a compellmgemtive to introduce workers’
compensation legislation that attributed no blarBased on the original German
legislation of 1888 and the 1897 British Workersnfpensation Act, the ‘no fault’

Workers Compensation for Accidents Act 1900, wasngatible with the Liberal

Government’s other employee protection legislatibine Hon. John MacGregor’s view
epitomises the social and economic opinions op#réod:

The artisan and the mechanic is like the soldrethat both run a risk of death or
horrid maiming, and that in the interest of otheis the community at large. The
soldier has his pension; the industrial soldierusthdnave his. The employer can
insure his building against destruction by fires machinery against depreciation,
and insurance forms a charge on the industry, btfeeaosts of production. Why
should not the workman insure the only instrumdrpproduction he possesses —
namely his life and limbs — against destruction dxploding firedamp, or
unfenced machinery, from depreciation by lead posp or phossy jaw? And
why should not such insurance constitute an indadesharge on the industries,
payable eventually, like the cost of fire insurabgahe consumers?

(Cited in Campbell, 1996: 15).

The notable features of the new Act were that teced a wider range of workers than
did the British Act and that it provided paymerdy example, for medical expenses,
lump-sum payments and weekly benefits, withoutrteed to prove negligence (Rennie,
1995: 121).



The extension of a no-fault, or absolute liabilggheme to include all individuals in New
Zealand was first seriously mooted in 1928 as pérthe parliamentary debate that
accompanied the introduction of the Motor Vehidesurance (Third-party Risk) Act.
Almost a decade later, New Zealand came nearech@ang comprehensive no-fault
legislation with a drafted Bill, but in the face sfrenuous opposition it was dropped.
However, as comprehensive no-fault schemes wereatpg successfully in parts of
Canada and the United States as early as 194&sihe was again raised by some in the
Labour Government. Many Labour politicians werele opinion that as New Zealand
was a signatory to ILO conventions concerning ndtfavorkers’ compensation, the
government had an obligation to apply the ILO asolliability principle to New
Zealand workers’ compensation legislation. Howeweich a scheme was not popular
among many motorists and efforts to bring abouéalasolute liability Bill in 1947 were
blocked by the Member of Parliament for Palmerstiamth, who was prominent in the
Automobile Association.

During the 1960s there was growing disquiet over limitations of the workers’
compensation scheme in which payments had fall&8% of the average weekly wage
and which stopped altogether after six years ef/éimeiworker was quite incapacitated.
In addition, the ILO Absolute Liability Workers’ @gpensation Convention 121, 1964,
provoked considerable interest in New Zealand asdired the Minister for Labour, the
Hon. T.P. Shand to declare:

| frankly believe that the time has come for theldion of common law claims for

accidents in industry, but before contemplatingriglaway that right we must make
up our minds that the alternative compensation igeal/in workers’ compensation
legislation must be more generous, full, and fittihan it is today.

(Cited in Campbell, 1996: 42).

Two years later the Government appointed a Royahi@ission, chaired by the Hon.

Owen Woodhouse, a Supreme Court Judge, to invéstganpensation for personal

injury. Numerous submissions were heard and vargmusitries were visited, and the
resulting Woodhouse Report went beyond its termeference and proposed a universal
‘no-fault’ system based on the five guiding pridegplisted and discussed below (Royal
Commission to Inquire into and Report upon Worké€rsimpensation, 1967: 39).

1. Community responsibility. ‘In the national interestnd as a matter of national
obligation, the community must protect all citizhluding the self-employed) and
the housewives who sustain them, from the burdesudélen individual losses when
their ability to contribute to the general welfémgtheir work has been interrupted by
physical incapacity.’

2. Comprehensive entitlement. ‘All injured personsdbareceive compensation from
any community financed scheme on the same uniforethod of assessment,
regardless of the causes which gave rise to theires.’

3. Complete rehabilitation. “The scheme must be deditety organised to urge forward
the physical and vocational recovery of these eitiz while at the same time
providing a real measure of money compensatiothir losses.’



4. Real compensation. ‘Real compensation demandiéwhole period of incapacity,
the provision of income-related benefits for lastame and recognition of the plain
fact that any permanent bodily impairment is a lossself, regardless of its effect on
earning capacity.’

5. Administrative efficiency. ‘The achievement of tlsgstem will be eroded to the
extent that its benefits are delayed, or are insterstly assessed, or the system itself
is administered by methods that are economicallstefal.’

Finally, after much debate, Parliament incorporatezl five Woodhouse principles into
the 1972 Accident Compensation Act. The Act esshleld, for the first time, a “no-fault”

scheme that provides one source of compensatigomefsional injury, irrespective of who
was at fault. The right to sue to recover compeamgatlamages arising directly or
indirectly out of personal injury was abolishedhaligh an action for damages could still
be taken in a court outside New Zealand. In additihe Act created the Accident
Compensation Commission (ACC) responsible for tbenimistration of the scheme.

There were three parts to the overall scheme uhdehct.

* The earners’ scheme provided cover for ‘earnerietiver workers or self-employed
persons) who had suffered personal injury by actiddether at work or elsewhere.
This scheme was funded from levies paid by empiyerespect of wages paid to
workers and from levies by self-employed personsaagercentage of their tax
assessable income.

* The motor vehicle accidents scheme covered th@nsodf motor vehicle accidents
(whether they were the driver, passenger or a frartly) and was funded from levies
paid by the owners of motor vehicles.

* The supplementary scheme covered those who ditiane cover under the earners
or motor vehicle accidents scheme. This scheme fwaded by government from
consolidated revenues (Rennie, 1995: 124).

Under the earners’ (or workers’ compensation) sahetime employer was required to
compensate the injured worker for the day of the@dsnt and for the next six days, after
which compensation, based on 80% of the normalageeweekly pre-accident earnings,
was paid by the ACC. Hospital, medical and rehttiin costs were paid for as well as
transport costs associated with hospital or medreattment. The Act also provided for
lump-sum payments for permanent loss or impairneérgodily function and pain and
mental suffering. There was provision for compeiosator pecuniary loss not related to
earnings. In fatal cases, funeral costs were reable and surviving spouses and
children were catered for with earnings-related gensation and lump-sum payments.

Although widely discredited by academics, practécs and the Woodhouse
Commission, the government introduced an ‘expegemating system’ under the

Accident Compensation Act whereby companies oriridastry pay a levy according to

the number of accidents that happen. WoodhouseVeelithat a levy system could not
operate equitably and that such financial incestiveould be insignificant for any

substantial organisation, relatively unimportant &osmall one, and non-existent in the
public sector. The Report also argued that sugistes could be open to corruption.



By the late 1970s, there was growing dissatisfactioth the 1972 scheme among
employers who were unhappy about having to corgibloward non-work-related
injuries. In addition, there was general discontgith the overall cost of the scheme as
the expenditure for medical treatment and lump-quayments were increasing. In
response, the National Government establishedattvalged Quigley Committee in 1979,
to review the costs associated with the accidentpamsation system. The Committee’s
recommendations — to restrict compensatory paymamisto dissolve the Commission
and replace it with a corporate structure — bectradasis of the corporatisation of the
ACC and of the 1982 Accident Compensation Act. Tineding method was changed
from a ‘fully funded’ to a ‘pay-as-you-go’ systemdathe three different ‘schemes’ were
amalgamated into a single one, which continuecettuhded from the three levy sources.
However, Campbell (1996: 55) argues that thesemefalid not produce the benefits that
the Quigley Committee and National Government cklpand that the executives, who
replaced commissioners, had no understanding oreejgpion of the philosophy
underlying the Woodhouse Report and the Accidenh@msation Act 1972. Indeed,
Campbell (1996: 58) states that the 1980s wereactenised by ‘frequent changes in the
management of the organisation and considerablé tssaover’. The long reform
process of the ACC generated uncertainty, affestaff morale, and created difficulties
for the effective and efficient management of tibeesne. The preoccupation of ACC
management during the 1980s was the question oftbowduce the cost of workers’
compensation; this led its prevention manager®oi for injury causation and control
models that would be compatible with their corpior@s managerial ideology.

By the late 1980s and early 1990s, ACC was totadlynmitted to the loss-control
perspective. It developed safety management pragemnand supported tertiary degrees
in safety management. Nevertheless, there was adysteall from employers —
particularly those in large businesses — to reduoekers’ compensation costs (rather
than bringing about a reduction in accidents, iegrand work-related diseases). In
response, the newly elected National Governmendtsetit narrowing the compensation
categories as a way of reducing the growing ACQ deld the employers’ compliance
costs. The legislation that followed, namely thecilent Rehabilitation Compensation
Insurance Act 1992, was designed to contain theaatlveosts and reallocate them
amongst taxpayers and individuals paying premiurh& principle means of doing this
were:

» refocusing the scheme on its insurance origingiquaerly by the use of experience
rating and user part charges;

» realigning the scheme with new health care promsio reduce the incentive to shift
costs between illness and injury schemes;

» redistributing costs by allocating public healtlstsoto the scheme and introducing a
new earners’ premium for non-work injuries, and

» containing costs by altering benefits and tightgrsoheme eligibility (for example,
by abolishing lump-sum payments — this would graedfect asbestos disease
sufferers whose life expectancy is minimal) andeasalphysical injury was present,
stress and mental injury were generally not covered



Furthermore, the most controversial parts of thewtare the alterations to the definitions
of accident, work injury, gradual process diseamed infection. The new definitions
tightened the scope of claims accepted by the A€feasonal injury by accident. Claims
for personal injuries could only be consideredhd aiccident was a result of:

* aspecific event external to the human body thailte in personal injury but does not
include any gradual process;

» the application of an external force or resistathed is abnormal in application and/or
excessive in intensity.

Narrowing the compensation categories as a wagsificting compensation entitlements
generated widespread criticism. More changes weoeme, however. In the late 1990s,
ACC allowed accredited employers to manage theimd for up to two years. There
was also a distinct policy shift by ACC to redudee tnumber of long-term ACC
claimants. Each person with a significant injurycdome the responsibility of an
individual ACC staff member and greater emphasis wiaced on rehabilitation and
returning injured workers back into the workforcéhe effort by ACC to purge itself of
long-term claimants, such as those involving octiopal over-use injuries, set the scene
for the introduction of private insurers into therkers’ compensation market. Moreover,
the National Government was keen to introduce caditnge into the state-run workers’
compensation scheme and enacted the Accident h=rAct in 1998. In effect, the
government disengaged itself from workers’ compeosaltogether by creating a new
Crown-owned enterprise in late 1998 specifically i@rkplace injury insurance, called
@ Work Insurance (for more details, see Deeks asirissen, 2002: 407).

However, just as New Zealanders were coming tosgwph the new legislation there
was a change of government at the end of 1999. Odimur—Alliance Coalition
Government introduced its reforms in two parts.

» The Accident Compensation (Transitional ProvisioAs} and Accident Insurance
Amendment Act were enacted in April 2000. The m@impose of these pieces of
legislation is to reintroduce the Accident Compdiosa Corporation as the sole
provider of cover for workplace accidents and reenall competition as well as to
introduce incentive programmes for employers torowp their approach to injury
and claims management.

* The Injury Prevention, Rehabilitation, and Compéosa Act, 2001. The Act
reaffirms the Woodhouse principles upon which NesalZnd’s unique 24-hour, no-
fault scheme was founded. To achieve this, ACC #edscheme must focus on
prevention, rehabilitation and compensation, in trder. The Act makes it clear that
the primary role of ACC and the scheme must beotai$ on injury prevention and
reducing the incidence and severity of personalrynjIn those instances where
injuries do occur, the focus will be on rehabilitgt claimants to the maximum
practicable extent, and facilitating, where possilal sustainable return to work and



independence as soon as possible. While rehaloitités occurring, claimants will
receive ‘fair compensation for loss of earningsrfrimjury’.

The Injury Prevention, Rehabilitation, and Compéiosa Act, 2001, differs from
previous law in that it establishegury preventionas a primary function of ACC. To this
end, ACC will be required to promote measures tluce the incidence and severity of
personal injury. The Act also provides for a nef@eimation framework across the injury
prevention sector to facilitate data collectiong@gation, analysis and dissemination, for
such purposes as improving research, policy dewsop, and monitoring of agencies’
effectiveness. The Act specifies a nemehabilitation principle — namely, that
rehabilitation is to be provided by the Corporatitin restore the claimant’s health,
independence and participation to the maximum éxpracticable and can make
available a lump-sum payment for permanent impaitmEhe intent of this change is to
provide fairer compensation for those who, throurgipairment, suffer non-economic
loss. This includes both physical impairment anchtaleinjury (caused by a physical
injury or sexual abuse). The Act further providasnoreflexible assessmeuf loss of
earnings; a new formula for setting a minimum leg€lweekly compensation; more
flexible provisions for self-employed people, anehgdified regulations concerning
premium payment procedures. The Act also incorpsraCode of ACC Claimants’
Rightsas well as allowing for the disclosure of inforioatto the Department of Child,
Youth and Family Services and for the reportingnoédical errors to the relevant
professional body and the Health and Disability Gossioner.

Since 2001, there have been a number of amendmentie Injury Prevention,
Rehabilitation, and Compensation Act, 2001, suckxasnding the no fault principle to
medical misadventure and compensation for self-eyaul as well as greater discretion
for rehabilitation. The amendment to the Act algpdsses the normal requirement to
prove causation which is required for gradual pssdejuries or diseases. It also lists 25
additional conditions or diseases to be added tee@de 2. Although many of the
occupational diseases are rare, some are more consuch as noise induced hearing
loss, dermatitis and some types of asthma causedehgitizing agents or irritants
inherent in the work process, for example sawdA&XG, 2005). This change will have
the greatest affect on industries where employemg lme exposed to the risk of certain
illnesses.

Thus, workers’ compensation has come full circléne Tintention to re-nationalise

accident compensation was, together with the Enmpéyy Relations Act, the most

controversial political issue in the Labour—Alli@mGovernment’s first year. It was only
after the announcement, in March 2000, that the aesident insurance premium rates
would be lower for most companies (compared with dkerages of insurance premium
rates offered by private sector insurance comparitest the public furore over the

changes died down. It will be interesting to seeetilr the issue of privatisation of
accident compensation will resurface in future gehelections.



OHS, Performance and Productivity

Underpinning the debates concerning the rates afpational injuries and illnesses are
investigations into the root causes. In particul@klS researchers are increasingly
concerned about the negative and sweeping changsds are impacting on the
organisation of work. The changes have resultetierdecline of full-time employment,
the rise in precarious work and casualised laband consequential poor health and
safety of disadvantaged groups of workers (Walt2@91; Campbell & Burgess, 2001,
Tucker, 2002; Quinlan, et al 2001; Quinlan, 2008wthuk et al, 2003; Frick, 2003;
Shain & Kramer, 2004; Hannif & Lamm, 2005; Jameé¥)&). Altering the way we work
has been propelled, to a large extent, by the \@rameed to increase productivity and
performance, as noted in Deeks and Rasmussen,:(2662169) and while there are
some that would argue that new systems of workrasg#ion offer increased flexibility,
responsibility and learning opportunities and amgical in maintaining business
competitiveness and increasing productivity andgperance, others have focused on the
health and safety risks posed by these trends ddlsergis, 2003; De Greef & Van den
Broek, 2004; also refer to The Tokyo Declaratior§98). Quinlan (1999: 427)
summarises the impact of these recent changes:

Over the past 20 years the labour markets of imdlised countries have
undergone a series of profound changes. These ebdiage been associated with
significant changes in work processes but untiéngly no attention was given to
the consequences of this for occupational health safety (OHS) ... available
evidence indicates that labour market restructunmghaving a significant
(adverse) but often hidden impact on OHS. In maages, these effects are
compounded by competition, labour market and headile policies introduced
since in the 1980s.

These national and international changes to theanisgtion of work and their
implications for OHS have come to the attentiorgofernments and their agencies. In
its 2002 report, the US National Institute for Qgational Safety and Health (NIOSH)
describes a range of new organisational practicas émployers have implemented to
compete more effectively in the global economywhich have negative OHS outcomes,
namely:

* Organisational restructuring, such as downsizindy@rtsourcing.

* Flexible and quality management initiatives (e@falt quality management, lean
production, modular manufacturing and high perfarogawork systems).

* The use of temporary and contingent labour.

In particular, these changes to the organisationark can directly influence the level of
exposure to physical and psychological hazardeemworkplace. For example, workers
with multiple jobs or extended work shifts might berisk of exceeding permissible
exposure concentrations to industrial chemicalsighworking hours and staff reductions
can increase the risk of over exertion injuriexréased public contact and alternative
work schedules (e.g. night work), which are comnrothe growing service sector, can



expose workers to heightened risk of violence iairtipbs (NOHSC, 2002; Shain &
Kramer, 2004). As Shain and Kramer (2004: 61) note:

“The connection between the physical and psychodgnvironments, and hence
the term “organisation of work”...are both heavilyflienced by high level
management choices and decisions about how wotlbwibrganised. When this
interaction between the physical environment (“théety of places and things”)
and the psychosocial (“culture and climate”) isetakinto account, their joint
impact on health [and safety] is significant.”

Not only has there been a great deal of debate theeimpact of the changes to work
organisation on occupational health and safetylawd to get employees to work more
productively, there have also been discussions bwer to get employers to invest in
better working conditions, which may or may notdéa increased profits (Shearn, 2003:
iv). It has been argued that a more persuasivenagt is required if managers’

behaviour is to change, and that it is easier stifjuintroducing a safety and health
promotion programme to the employer on the basa ithmay enhance productivity

rather than justifying it solely on the basis tlitatvill contain or lower compensation

costs (O’'Donnell, 2000; Cowley, 2006).

Smallman and John’s (2001) study on the attituddsritish company directors to OHS
shows that boardroom views of OHS are evolving ftozating it as a legal compliance
towards seeing it as a competitive advantage andsaantial ingredient in achieving
world class performance. They (2001: 237) conchinaé

“If we are to make inroads into the damage thatr @@dS management does to
the economy ..., then issues around the relationbbigveen wider corporate
culture, safety culture and firm performance armprtant]. So too the
relationship of OHS and corporate aspirations tov@ld class’ is an important
matter — linking corporate social performance, piivity, quality and financial
performance are key if we are to establish heatthganisations (balancing
employee, directors, managers and owners health).”

These attempts to link improved OHS practices asiitips with improved productivity
and performance have been driven by governmentcgggrtrade unions and the more
enlightened employers. Increasingly enlightenedleyaps, together with trade unions,
are striving to provide safer and healthier workpkawhich can translate into increased
productivity, more job satisfaction, and strongettbm-line results (Brandt-Rauf, et al
2001; Occupational & Environmental Health Foundat{®@EHF), 2004; Boles, et al.,
2004; De Greef & Van den Broek, 2004). More prelgisthe drive to link productivity
with OHS outcomes is underpinned by four core regso

1. The need to find more innovative ways to reducehilgh rates of workplace injury
and iliness than has previously been the case.

2. The pressure to reduce the social and economics coktinjury and illness,
particularly compensation costs.



3. The need to improve labour productivity which daes result in employees working
longer hours and taking on more work.

4. The need to provide good working conditions as g @faecruiting and retaining
skilled workers in a tight labour market.

New Zealand examples of how OHS best practice wgumove business performance are
outlined in the Department of Labour’s report bygskay, et al (2006: 68). The main spin-
offs of introducing OHS improvements were:

» better quality management systems;
* improved communication processes;
* increased efficiency; and

* enhanced company image and reputation.

Many of the exemplar businesses had successfullseased their high staff turnover by
improving standards of health and safety, therabgroving job satisfaction, retention
and performance. The examples also showed thabdngaod health and safety systems
in place was simply good business practice whiculte in good productivity. It also
suggests that health and safety as a contribusiciif to productivity cannot be viewed
in isolation and must be seen as part of the dtheations of management.

In spite of the fact that there is compelling evicke that providing a healthy and safe
working environment has the potential to increasbolir productivity and in turn
increase company profits, there is an inherentidanwithin this literature that cannot
easily be resolved. Some commentators argue tloaluptivity gains are often at the
expense of workers’ health and safety. As busirsesgacally strive to become more
productive, there is a tendency to make their eygde work longer, harder and more
efficiently, and frequently in hazardous conditi@msl implement OHS measures only to
keep compensation costs down (Mayhew & Quinlan,919%rman, 2000; Quinlan,
2001). As stated earlier, over the past decade Realanders are spending more time at
work than many other industrialised countries am@ aesult stress and fatigue as well as
the need to have a work-life balance have beconjernssues (Rasmussen & Walker,
2008). Thus, it would appear unless OHS is treaedpriority, efforts to increase
productivity can have poor OHS outcomes.

Conclusion

New Zealanders recognised early on that there weomomic as well as social costs
associated with workplace injuries, illnesses antdlities. This prompted a framework of
employment legislation from the 1890s onwards,udirlg some of the most progressive
occupational health and safety and workers’ congaés laws in the world. However,

the pendulum swung the other way in the 1980s &904. The 1992 Health and Safety
in Employment Act was a thin rendition of the mommprehensive Robens-type models
adopted in the UK and Australia. Likewise, the s to accident compensation



produced whittled-down versions of the originalaeenendations in the Woodhouse
Report. These changes in health and safety andemtotompensation go to the root of
the political and economic ideologies of the goweent of the day. In particular, this has
been signalled by the public policy debate in et two decades over self-regulatory or
prescriptive, interventionist approaches. Recentiith the election of the Labour—
Alliance Government in 1999, the pendulum startednging away from a self-
regulatory, employer-centred approach, to a morgegalatory and work-employer
participative approach to OHS in particular and Eyyment relations in general.

Yet the continuously high level of occupationaluimgs, diseases and fatalities suffered
by New Zealand workers indicates an inability bgcassive governments to provide a
strong, stand-alone, OSH enforcement agency aerdtef legislative structures (Hannif
& Lamm, 2005). There has also been a general abseh@ safety culture in New
Zealand in which health and safety principles asrgimalised or even ignored. Recent
efforts to reverse the trend in OSH injuries aridedses have focused on establishing
worker-participation schemes and linking good heahd safety practices with good
management practices and consequential increaskupance and productivity, both of
which have shown to be effective. However, endeamnguto reduce the number of
workplace injuries and illnesses is complex anduireg an integrated and tripartite
approach at national, industry and organisatioanadls.
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